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BANKERS AS COMPANIES’ TRUSTEES AND AGENTS. 
From the day that the London and Westminster Bank adroitly 
succeeded in breaking the monopoly of the Bank of England 
within her own special domain, in London, a new and powerful 
stimulus has been given to joint stock banking in England. 
That England should have submitted so long to a monopoly so 
unjust, apparently without a murmur, we may well wonder. 
And yet it was only from necessity, arising from the 
weakness manifested by the country banks during the crisis of 
1825, that joint stock banks were first allowed in 1826. And 
it was only in consequence of a clause inserted, by the influence 
of the Bank itself, and for its own protection, in the Act for 
the renewal of its Charter in 1832, declaring that companies 

‘consisting of more than six persons might carry on the business 
of banking in London, provided they did not issue bills payable 
on demand, that joint stock banks were first allowed to be 
established in the metropolis in 1834. Once, however, they 
got a footing how rapid kas been their progress! The London 
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and Westminster Bank, the London Joint Stock Bank, the 
London and County, and the Union Bank of London, have 
acquired a position scarcely second to that of the Bank of 
England ; and the number of joint stock banks is increasing 
at a rapid pace. Between 1854 and 1870 the number of private 
banks and their branches increased only from 532 to 544, but 
within the same time the number of joint stock banks and 
their branches in England and Wales increased from 619 to 
1,042. 

When joint stock banks were first instituted, many doubted 
whether they would be as well conducted as private banks. 
Fears were entertained that the public would lose by them ; 
that they were not adapted to London and its trade; that they 
would not be found to meet the convenience of the public 
as well as private banks. Mr. Samuel Jones Loyd, sub- 
sequently Lord Overstone, in giving evidence before the com- 
mittee of the House of Commons, in 1832, said that 
joint stock banks were deficient in everything requisite 
for the conduct of banking business, except extended re- 
sponsibility. Banking business, he said, requires persons 
peculiarly attentive to all its details—constantly, daily, and 
hourly, watchful of every transaction—much more than mer- 
cantile or trading business. It also requires immediate and 
prompt decision upon circumstances when they arise; in many 
cases, a decision that does not admit of delay for consultation ; 
and also a discretion to be exercised with reference to the usual 
circumstances of each case. Joint stock banks, being obliged 
to act through agents, and not by a principal, and, therefore, 
under the restraint of general rules, cannot be guided by so 
nice a reference to degrees of difference in the character or 
responsibility of parties. Nor can they undertake to regulate 
the assistance to be granted to concerns under temporary 
embarrassments by so accurate a reference to the circumstances, 
favourable or unfavourable, of each case. The opinions held by 
private bankers, regarding joint stock banks, were certainly not 
very bright. But have such fears and expectations been realised? 
Surely, after forty years’ experience of the working of joint 
stock banks, we can say that the public has not lost by them 
more than by private banks; that they seem extremely well 
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adapted to London; and that they appear to regulate their 
transactions with at least as much discrimination and as much 
promptitude as private banks. 

But whence is it that they donow absorb so large a portion 
of the business of banking in England ; whilst in Scotland and 
Ireland they are perfect masters of the field? Are the Coutts, 
the Glyns, the Loyds, the Barclays, the Grotes, the Williams’, 
less wealthy, less industrious, less energetic, than the Gold- 
smiths of old, or than they themselves were before they had 
to face so great a competition? No; it is not this. It is 
rather because joint stock banks possess at least as great 
security as and probably greater energy than private banks. 
In a joint stock bank the capital is known. There is 
something tangible in a subscribed capital of several millions. 
In a private bank this is always uncertain. In a joint 
stock bank there is full publicity of accounts. In a private, 
there is no such guarantee. If a private bank has the ad- 
vantage in management, from the fact that it is generally 
conducted personally by the individuals most interested in the 
success of the concern, whose whole capital and credit are 
embarked in the business, a joint stock bank has the advantage 
of being directed by a number of men, of character and ability, 
chosen to fill the office from their superior knowledge of 
mercantile and banking business. A private bank seems to 
appeal to a few private friends. A joint stock bank appeals 
to the public and assumes a public character. Being, as in the 
original Italian conception of a joint stock bank, a ‘‘ Monte,” 
a “heap” of money, with numerous shareholders and with its 
capital divided into shares, it more readily attracts public 
deposits, “and the business of traders seems naturally to flow 
into it. . 

In a joint stock bank much depends on the proper selection 
of the board of directors. As Mr. Gilbart wrote, in his “ Logic 
of Banking,” it is desirable that a board should be wealthy, 
honourable, business-like, influential, and possessing a variety 
of talents. One director may be wealthy; another may have 
business talents; one may have an extensive acquaintance with 
commercial men ; another may have a knowledge of finance; 
one may possess discrimination of character; another may 
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have a knowledge of the forms of discussion, with the talent 
of speaking, and thus make an excellent chairman. Nor 
is it less important that the manager should be one pos- 
sessing business habits, strict integrity, a natural shrewdness, 
sound knowledge of banking, and considerable influence ; 
for it is the manager who comes into personal contact with the 
customers of the bank. It is he who superintends over books 
and accounts, and he is the organ between the public and the 
bank, and between the directors and the entire establishment. 
The law may make it imperative on directors and shareholders 
to possess a certain number of shares, may improve the regis- 
tration of shareholders, and may take ever so many precautions, 
but what are these measures in comparison with the cha- 
racter and ability of managers and directors. 

In the management of a banking-house, as of any other com- 
pany, the directors should always remember that they are the 
agents of the company, with, not a general, but a limited authority. 
A general agent binds his principal in all matters within the scope 
of his agency, even although he may have exceeded his instruc- 
tions; but if a particular agent goes beyond his powers, his 
principal may repudiate the contract. Let the directors go out 
of their business, let them engage in matters with which they 
have nothing to do, as bankers, and the shareholders may say : 
You have exceeded your authority, and we are not responsible 
for the consequences. Economically, this limitation of powers 
is most important, for bankers are frequently tempted to step 
aside from their legitimate course to meddle with mining, 
merchandise, and all manner of things. Recently, exception 
has been made to the Australian banks making advances on 
wool. Apart from the charge itself, there is sober truth in the 
remark, that the specific duties of the manager of a large 
colonial bank are such as to tax to the utmost the skill 
and integrity of any ordinary person; and it is much better 
for the commercial world, as well as for all parties interested, 
that he should confine himself to those duties, and leave to 
individual merchants, who are prepared to stake their fortunes 
on the safe conduct of their operations, the exercise of that 
peculiar knowledge which not only detects the quality of pro- 
duce, tut also takes cognisance of the probable course of all the 
distant markets of the world. 
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When comparing and contrasting the different characteristics 
of private and joint stock banks, we must not suppose that the 
one is necessarily a private person and the other a company. 
The names of Messrs. Barclay, Bevan, Tritton, Twells, & Co. ; 
Messrs. Bosanquet, Salt, Harman, Salt, Bosanquet; Messrs. 
Glyn, Mills,;Currie ; Messrs. Smith, Payne and Smith, and 
Whatman ; and Williams, Deacon, Labouchere, Thornton, & Co., 
indicate that they are so many partnerships, rather than so 
many private individuals. Only, it is provided by statute that 
no company or partnership, consisting of more than ten 
persons, can be formed for the purpose of carrying on 
the business of banking, unless registered as a public 
company. In either case, however, whether a partner- 
ship or a’company, it is of the essence of the contract that 
it be constituted in good faith, each party having full knowledge 
of all the circumstances and conditions of the partnership. But 
this opens agwide and important question, especially as respects 
joint stock banks, which are constantly admitting new partners 
by the issue of shares, each of whom ought to have full 
knowledge of the conditions of the partnership before he enters 
into it. What, if he is induced to become a shareholder by 
misrepresentations, or by false reports, or false prospectuses, 
issued by the directors or the company? You may remember 
the case of the Royal British Bank, and more recently that of 
Overend, Gurney and Co. In both cases a number of persons 
were induced to kecome shareholders either by the representation 
of facts essentially false or by concealing circumstances which 
rendered them entirely misleading. Were the parties so induced 
to take shares to be considered liable as partners? A mis- 
representation by an individual member of the company, or 
even by the directors or manager, would not be available as a 
defence against being made a contributory, but if the company 
in its corporate capacity make a misrepresentation, there is no 
doubt whatever that a contributory might avail himself of the 
circumsiance and repudiate his liability. It is all important to 
uphold the principle, that those who issue a prospectus holding 
out to the public the great advantage which will accrue to those 
who will take shares in a proposed concern, and inviting persons 
to take shares on the faith of the representations therein con- 
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tained, are bound to state everything with strict and scrupulous 
accuracy, and to omit no fact within their knowledge, the 
existence of which might in any degree affect the nature, or 
extent, or quality of the privileges and advantages which the 
prospectus holds out as inducements to take shares. There is, 
moreover, a moral obligation on the directors to furnish to others 
the information which they possess themselves, and to enable 
them to form a competent judgment as to the prudence of 
embarking in the concern. Nay, there is more than a mere 
moral obligation, there is a positive legal duty on the part of 
directors of a company to be explicit and candid. 

The criminal law has been made more stringent on this sub- 
ject of late years, and it now provides, that whosoever, being a 
director, manager, or public officer, of any body corporate, 
or public company, shall make, circulate, or publish, or 
concur in muking, circulating, or publishing, any written 
statement or account, which he shall know to be false in 
any material particular, with intent to deceive or defraud 
any member, shareholder, or creditor of such company, or with 
intent to induce any person to become a shareholder or partner 
therein, or to interest or advance any property to such com- 
pany, or to enter into any security for the benefit thereof, 
shall be guilty of a misdemeanor. Of course, whatever right 
may accrue to a shareholder thus fraudulently induced to become 
partner as against the directors or company, that may not affect 
his position towards the creditors of such company, for it must 
be remembered that a person who has taken shares in a company 
is bound to make himself acquainted with the memorandum of 
association, with all reasonable diligence, or else he will be 
bound by acquiescence. It is, in fact, too late to set up the plea 
of misrepresentation, when he has been placed on the list of 
contributories. 

But what is a contributory, and what is the liability of 
such an unfortunate individual when a joint stock bank 
goes to pieces? A contributory is any existing or former 
shareholder upon whom calls are authorized to be made, and a 
shareholder is every person who has accepted any share in a 
company registered, and whose name is entered on the register 
of shareholders. But what is the liability of such a person? 
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That depends now onthe fact whether the bank is constituted with 
limited or unlimited liability. The Agra Bank, the Albion Bank, 
the Anglo-Egyptian Bank, the Anglo-Italian Bank, the Centr al 
Bank of London, the Consolidated Bank, and many other banks, 
are constituted on the term of a limited liability. The other 
banks which have not that significant word “limited ” attached 
to their names, are constituted with an unlimited liability. 
The recent introduction of limited liability, and the general 
favour inwhich it is now held, is another evidence that there is 
always something to learn from the institutions of other 
countries. 

It is interesting to go back to the history of partnerships 
en commandite, as they are called in France and Italy. 
When in the middle ages the Italian traders explored the ports 
of the east, commandite was the contract entered into between 
the shipper and the supercargo. The shipper was the accom- 
andante, the person entrusted with the cargo, the accomanda- 
tario, the contract one of accomenda. The accomandante 
ventured the capital exposed, and the accomandatario ran the 
risk of losing the reward of his labour. Such was the contract 
acknowledged by the laws of Montpellier, the statutes of Ancona, 
Marseilles, Genoa, Barcelona, Pisa and Florence. But the con- 
tract admitted of further extension. If we can thus entrust a 
capital in merchandise, why not a sum of money? At a 
time when ecclesiastical anathemas were pronounced against 
usury, a system which offered such favourable prospects for invest- 
ments, with arisk not exceeding the sum embarked in the opera- 
tion, could not fail to become attractive, and so it was gradually 
incorporated into the system of trade. The ordinance of Colbert, 
of 1670, found the custom and legalized it. Thence it was in- 
troduced into the French Code of commerce, and progressively 
it spread all over the Continents both of Europe and America. 
For a considerable time, however, England rejected the innova- 
tion. A committee of the House of Commons and a Royal 
Commission reported against any limitation of liability in part- 
nerships, and for many years it was successfully opposed. At 
last, in 1856, a resolution was passed in the House of Commons 
in favour of limited liability, and two bills were introduced, one 
of which became law, which admitted the principle. But care 
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was taken that it should not upply to insurance or banking. 
Then insurance companies were allowed to be formed with 
limited liability. And afterwards the exception of banking 
was removed, till at last, full liberty was granted to 
form any company for banking or other purposes with limited 
or unlimited liability ; the word “ limited’? attached to the firm, 
being a notice to all persons dealing with it that the liability 
of shareholders is understood to be limited either to the amount, 
if any, unpaid on the shares respectively held by them, or to 
such amount as the shareholders may respectively undertake, by 
the memorandum of association, to contribute to the assets of the 
company in the event of its being wound up. Stiil more lately 
another feature has been introduced in limited liability com- 
panies which comes very close to partnerships en commandite, 
and that is, that companies may now be formed when the 
directors have an unlimited and the shareholders a limited 
liability. And why not ? Natural justice seems to demand 
that any person conducting or taking any part in the 
conduct of a business of any kind, whether as the director 
of a company, cr as managing partner, or borrower of money, 
should be liable to the full extent of his property for the 
debts which may be incurred in respect of such business, but 
it does not require that a shareholder or lender of money, 
on whatever term, not taking part in such management, should 
be so liable beyond the amount of any share or loan which he 
may have contributed for the purpose of the business. 

Passing now from questions which apply only to joint stock 
banks to those which are applicable to bankers in general, 
the first point I may notice is, that bankers receiving money 
on deposit do not stand in the character of agents or trustees 
towards their customers. Their relation is one of debtor and 
creditor, The money deposited by customers with their bankers 
is entrusted, not in deposit, but in pure credit or loan. It is 
money which the banker may deal with as his own; money 
over which he acquires a complete disposing power. And 
although in common parlance a person says that he has so 
much money “in the hands of his bankers,” the customer is in fact 
no more than a mere creditor of the banker. Consequently, a 
banker receiving indorsed bills from his customer, to be got in 
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when due, and carried to his account, has a right to discount 
or sell them, for he who has the property has also the disposing 
power thereof. So, in case of the bankruptcy of a banker, any 
bills indorsed to him having become his property, with: abso- 
lute power of disposal, the customer could not follow them, if 
they have been converted. A few years ago a firm paid a 
cheque into a branch bank in India to their current account, 
after the stoppage of the parent branch in England, but before the 
branch had notice of that stoppage ; and afterwards, on the same 
day, the branch received notice of the stoppage of the bank in 
England, and stopped itself. Under those circumstances the 
firm claimed to be entitled to receive payment back in full of 
the amount of the cheque, upon the ground that the branch 
bank had virtually stopped at the time the cheque was paid in, 
and was not in a position to receive it, and also that the cheque 
had been paid in for the special purpose of being carried to their 
account, which purpose had failed by reason of the stoppage of 
the branch bank. But the firm could not recover, and the 
applicants were considered as no more than ordinary creditors 
of the bank to the amount standing to their credit. Such 
absolute property, however, may be qualified by circumstances, 
such as where bills are remitted for a particular purpose, or to 
be dealt with in a particular manner, and to be received and 
entered as cash when duc. In such cases, the customer will 
preserve aright over the bills, and the banker is then to be con- 
sidered as the factor of the customer. 

There is an important difference between the relation of debtor 
and creditor and that of banker and customer, in the fact that 
though the banker may appropriate to himself whatever the 
customer may deposit in open account, he acquires an obligation 
in respect of such deposits that he will return such money on 
demand or to honour the customer's drafts. The banker is 
always understood to assume the duty, on receiving sums of 
money belonging to his customers, to pay any cheque drawn by 
him, after the lapse of such reasonable time as would afford an 
opportunity to the different persons in the establishment of 
knowing the fact of the receipt of such money. And a refusal 
to pay a cheque under such circumstances would be a breach of 
duty for which the customer would be entitled to damages, of 
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an amount proportioned to the injury he may have sustained 
thereby. 

Further, it should be remarked, that the right of bankers to 
use the money deposited with them is limited to cases of common 
deposits. Not so when securities or other effects are entrusted 
to bankers for specific purposes or for safe keeping. In the 
former case, bankers are not required to restore the same money, 
but an equivalent sum whenever if is demanded, In the latter, 
the very silver or gold coin or bills deposited are to be restored, 
and not an equivalent. Bankers have no authority to use such 
securities for any purpose, and they may be criminally prose- 
cuted for so doing. Under the Criminal Law Consolidation 
Act a banker may render himself liable to transportation by 
misapplying securities entrusted to him, or using such for his 
own benefit against the written directions of the depositor, or 
by selling or transferring any property entrusted to him for safe 
keeping. 

As we are considering the obligations of bankers with respect 
to objects entrusted with them for safe keeping only, and with- 
out reward, I may notice, that they have but a limited liability 
for the safety of such property. The duties of the banker as 
depositary simply consist in keeping the article with proper and 
reasonable care, and in restoring it according to the original 
trust. Generally, we may say when a man takes as much care 
of the thing belonging to another as of his own property, the 
presumption would be that he acted bond fide. Thus, in case 
of fire or robbery it would be quite sufficient for a banker to 
prove that he has taken the same care for the property deposited 
as for his own, to free him from liability to refund the amount. 
In a recent case a person residing in Hobart Town deposited 
with his bankers a box containing securities, of which he kept 
the key. The box was kept in a strong room of the bank, 
where was the manager’s box containing the securities of the 
bank. Access to the strong room was only obtained by passing 
through a compartment where a cashier was by day and a 
messenger by night. In this compartment was a door leading 
to the strong room, which room had two iron doors opened by 
separate keys, which during the day were kept by the cashier 
who occupied the compartment. The customer had frequent 
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opportunities of seeing how and where his box with the 
securities was kept. And on the 19th April, 1864, he went 
to the bank and asked for the box. It having been brought to 
him he took the debentures and carried them away. Soon after 
he returned to the bank, replaced the securities in the box, ard 
locked it. But before his next visit to the bank the securities 
were abstracted, when and how no one knew. The bank were 
what is called gratuitous bailees; the customer had known for 
years the manner in which the bank kept the property of their 
customers deposited with them, and the means which they em- 
ployed for its protection. Was the customer entitled to be 
refunded? The bankers were not liable unless the loss was 
occasioned by their gross negligence, and under the circum- 
stances there was no evidence of negligence to render the bank 
liable to the customer for the loss of his securities. So, in 
another case in America, a person deposited with the bank for 
safe custody a cask containing a quantity of gold doubloons. 
This was placed with other deposits in a vault in the bank, and 
the agent of the customer was in the habit of coming to the 
bank to see that his deposit was safe. The cashier and chief 
clerk, both of whom had previously sustained a fair reputation, 
fraudulently took from the cask doubloons to the amount of 
$32,000, with which they absconded, Was the bank liable ? 
The court decided that the bank was answerable only for gross 
negligence or for fraud, which will make a bailee of any cha- 
racter answerable ; that gross negligence certainly could not be 
inferred from anything found in the verdict, as the same care 
was taken of the customer’s property as of other deposits and of 
the property belonging to the bank itself; that the bank was 
not responsible for the fraud or felony of the cashier and clerk, 
as, when they abstracted the customer’s gold from the cask, they 
were not acting within the scope of their employment. And 
that the bank was no more responsible for their act than it 
would have been if they had stolen the pocket-book of any 
person who might have laid it upon the desk while he was 
transacting some business at the bank. 

Bankers have a general lien upon all notes, bills, and other 
securities in their hands for their general balance, unless it be 
proved that the securities were handed over under special 
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circumstances that show an implied contract between the banker 
and customer inconsistent with such a lien. In case of bank- 
ruptcy of a banker, bills indorsed to him would become part of 
his assets. Having become the property of the banker, the 
customer cannot follow such bills in the assignee’s hands. 

But enough for the present of such dry and practical matters 
respecting the duties and obligations of bankers, especially as 
we shall have occasion in a few lectures to consider their action 
on banking securities. Let me conclude these observations with 
the wise counsel of a learned judge in a case which created con- 
siderable interest: ‘The obligations of a banker in his general 
dealings are as weighty as those of a trustee in his fiduciary 
character. As with the trustee, so with the banker, his honour 
is his life. Both grow in one, and the relations in which a banker 
stands to his customers create and enjoin inflexible rules of 
prudence, as well as duty. Success in banking requires a rigid 
adherence to the purest good faith, and strictest integrity. But 
withal, the attention of the banker must be unremitting, for 
that is the implied contract which a banker enters into with 
every one of his customers. The customers necessarily look 
upon cautiousness and circumspection in the use of money lent 
to him in that character, and they naturally expect that the 
banker will confine his trade in the application of the assets of 
his bank to its legitimate business of discounting bills and pur- 
chasing or advancing money on proper securities. If a banker 
advance money upon personal securities such loans are generally 
made to persons whom he thinks will employ it profitably, and 
in such cases it is usual for the bank to require that within mode- 
rate periods of time, the repayments of the customer should on 
most occasions be equal to the advances made to him, so as to 
ensure payment and regular operations, men being for the most 
part either regular or irregular in their repayments as their cir- 
cumstances are either thriving or declining. But it would obvi- 
ously be inconsistent with the first principles of banking to permit 
the several partners of a firm to draw, or to take upon loan, or 
to apply to their own separate use any considerable portion of 
the assets, without lodging security with the bank, and to spend 
the money advanced in an unproductive manner, or to leck it 
up 8) as to preclude the possibility of such funds being made 











On Banking Securities. 145 


available by the bank, if necessary, in the event of a contraction 
of its deposits or issues. Bankruptcy statistics indeed furnish 
too many instances, and I fear bankers may be found in the 
number of persons who suffer themselves to be so blinded that 
they cannot look beyond a present advantage, nor fear to seize 
upon it by ways however indirect ; they cannot see so far as to 
the remote consequences of a steady integrity and the vast bene- 
fit and advantages it will bring a man at last. I may therefore 
remind and urge upon bankers how essential it is for their own 
interest and for its conduciveness to the practice of duty, and 
more especially if involved in straits or difficulties, that they 
should keep a strict watch over themselves. We may safely 
affirm that the best line of policy for the banker, and his 
surest road to advancement, is to be obstinately just, never to 
think of improving his fortune without regard to the methods 
towards it, and to despise all ends which come in competition 
with his duty. It is true that with the best monitor he may 
be unsuccessful ; unforeseen accidents may prevent his well-laid 
schemes—adversity may depress him—the fraud or failure of 
others, or miscarriages and disappointments to which all human 
affairs are subject, may reduce him to ruin, but still he will not 
be destitute—his commercial friends will not forsake him—his 
character supports him—the law will give him relief, and those 
who trusted him before will be ready to trust him again. A 
man of clear reputation, though his barque be split, has some- 
thing left towards setting up again.” 


2 
> 





ON BANKING SECURITIES. 


I venture to say that the skill of the banker is best shown in 
the manner ke invests his own capital and the capital of his 
customers. It is not easy to obtain securities possessing in any 
_ eminent degree the twofold element of perfect security, and 
ready convertibility, and at the same time offering tu the in- 
vestor sufficient margin of profit. Not every one is able to 
discriminate between securities and securities. It demands 
much knowledge of commerce and finance, of politics and 
economy, to know what to buy and when, and it requires a 
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knowledge of detail, not easily met with, to make the necessary 
calculations for such a choice. Bankers of old amassed their 
wealth by lending money at an usurious rate of interest, 
by changing money under circumstances often the most onerous 
to the needy adventurer, or by profiting by the hard circum- 
stances of some princes or kings. Bankers of the present day 
depend less upon such adventitious circumstances than upon 
the skill and circumspection they exercise in their ordinary 
operations, carried on in the face of the greatest possible com- 
petition, and in the open day of perfect knowledge on the part 
of all parties of the real market value of every description of 
securities. 

In commerce and banking there is but little room for specu- 
lation now-a-days. ‘The value of money is well known. Every 
one is able to analyze the rate of interest, and distinguish how 
much is charged for the real loan of capital ; how much for the 
risk, and how much for the expense of the transaction. The 
publication of the state of the money market in all the great 
centres of banking and exchange tends to the equalization of 
the value of money all over the world. The electric telegraph, 
which has annihilated both space and time as regards commu- 
nication, has put an end to all the chances of the market, and 
bankers as well as merchants must content themselves with 
working on the old adage of, “Small profits and quick returns.” 
But even within these limits there is enormous room for pru- 
dence, cireumspection, and even courage. Now let us see what 
the banker can safely do as regards investments. 

It is generally understood that Government securities have 
the greatest claims on the attention of a banker, because they 
are the most permanent; because it is always easy to obtain 
money for them; and because, above all, they are the safest of 
all securities. It should be remembered, however, that in a 
legal sense stock in the funds is merely a right to receive 
certain annuities, by half-yearly or quarterly dividends, as they 
become due, subject to the right of Government to redeem such 
annuities on payment of a stipulated sum, which sum is the 
nominal value of the stock. Thus £100 3 per cent. Consoli- 
dated Bank Annuities is a right to receive £3 per annum on 
payment of £100 sterling, the annuities being transferable by 
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the holders, and subject in every material particular to all the 
incidents ordinarily attaching to other personal property. A 
stockholder may now obtain a certificate of title of his stock, 
with coupons annexe, entitling the bearer of the coupons to 
the dividends on the stock. An investment in the Government 
funds differs from one in any other securities in two important 
respects, First, that whereas in the case of money lent for 
any other purposes, or any other securities, the repayment of 
the capital forms the principal obligation, in the case of money 
lent to the State, the creditor renounces altogether the right of 
claiming the repayment of the capital. And, second, that 
whereas capital invested in land or other property, or lent out 
to merchants, or employed in discounting bills, remains, capital 
lent to the State, especially for military or naval expenditure, 
or for war purposes, is totally lost and destroyed. The French 
war entailed on this country a debt of about £800,000,000, 
the greater part of which is still due by the nation, and on 
which interest is still paid. Is that wealth? Does the capital 
of the national debt constitute a portion of the wealth of the 
nation? No. All debts, when no effects remain at hand to 
meet them, be they public or private, are evidence of the waste 
and consumption of so much property. When a debt is con- 
tracted, a man is not the richer for paying it. The capital 
advanced for such purposes to the Government was doubt’ ess 
taken away from productive, in order that it might be employed 
in unproductive uses. The annuity granted to the original 
lenders may have replaced to them the capital, or enabled 
them to borrow of other people a new capital, but this capital 
must have existed in the country before, and must have been 
employed, like all other capital, in productive labour. The 
original lenders, doubtless, had their capital replaced, but the 
country is-still the poorer for it. 

M. Say, writing on the subject, said, “It is true that the 
general wealth is not diminished by the payment of the interest 
on arrears of the debt. The dividends constitute a fund which 
passes from the hands of the nation to the national creditor. 
Whether it be the national creditor or the nation which accu- 
mulates or consumes, it is of little importance to society. The 
question is, What has become of the principal of the debt? It 
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exists no more. The expenditure which followed the loan 
annihilated the capital itself, and therefore it can no more 
yield any further revenue. Society is deprived not of the 
amount of interest, since that passes from one hand to the 
other, but of the revenue from a destroyed capital. Had such 
capital been employed productively, the income would have 
been derived from real production. As it is, it only passes 
from the pockets of a fellow-citizen to those of another.” 

But if the capital is gone and destroyed, what is the guarantee 
on which the public creditor rests? What is the pledge which 
the public faith has pawned for the security of these debts? 
They are the land, the trade, and the personal industry of the 
subjects of the realm, the value of such depending on the ex- 
tent of country, the number of inhabitants, the stability of 
public institutions, and, above all, the moral character of the 
people. Compare England, in these respects, with other 
countries. In actual area the United Kingdom is smaller than 
France, and infinitely more limited than Russia and the 
United States of America, British India and other colonies 
apart. Even in the number of her inhabitants, Britain stands 
lower than France and Russia. But look at the stability of 
her institutions. England has now been governed by the House 
of Hanover ever since the revolution of 1689, that is for a 
period of 183 years, during which there have been only eight 
kings and queens, giving an average of about twenty-three 
years per reign. France, from the dethronement of the Bour- 
bons, in 1795, till now, a period of eighty years, has had eight 
systems of government, viz. :—Three republics, two empires, 
two absolute monarchies, and one constitutional monarchy, 
giving an average of ten years each, every one of the sovereigns 
having lost the crown by revolutionary changes. There was a 
time when the wealth of a nation was estimated by the number 
of sheep, by the number of men capable of bearing arms, or by 
the weight of the mass of gold or silver accumulated by them. 
Now, the relative wealth of a state must be compared by the 
number of steamers, number of miles of railways, number of 
telegraphic despatches, number of letters passing through the 
post-office, amount of imports and exports, number of ships 
entered and cleared, or, in other words, by the relative activity 
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of the people. Compare England in these respects with any 
other nation. No other nation can boast of anything like the 
industry, energy, and force of will manifested by the British 
nation in mastering all difficulties, and appropriating to them- 
selves the advantages and opportunities within reach, not 
only within their own comparatively narrow island, but 
almost everywhere in this wide, wide world. 

But in matters of finance, there is another important con- 
sideration, and that is the faithfulness with which the State 
respects the rights of public creditors. There is not 
on record a single circumstance in which Britain failed 
to fulfil her obligations to her creditors, either by 
negation or evasion of rights, either by payment of the 
dividends in depreciated currencies or by taxing the dividends 
due to other countries. Can the same be said of other countries ? 
The separate securities of some of the American States have 
not proved a very safe investment. The chance of receiving the 
dividends on Spanish bonds has become very slender. To 
try to get any portion of arrears owing to Mexican bondholders 
Britain and France had to send an expedition. And what is the 
consequence? Whilst the 3 per cent. British Consols are quoted 
92 to 93, Russian 3 per cent. are worth 59 to 60, Portuguese 
3 per cent. 40, Spanish 8 per cent. 21, and Mexican 3 per cent 
are quoted at 15%. Whether or not, or if so to what an extent, a 
banker may be justified in investing in foreign government 
securities, is in my opinion very doubtful. At this moment, it 
is understood that upwards of £300,000,000 of foreign stock are 
held in this country. The three most indebted nations now are 
the United Kingdom, the United States, and France. The 
United Kingdom, in 1870, had to pay for the interest of her 
debt 15s. 9d. per head of the entire population ; the United 
States 14s, 2d.; and as for France, it isimpossible to say as yet 
what charge she will have to bear for her enormous debt. 
Probably it will average some 21s. or 22s. per head. But who 
can bear it best? The United States is comparatively young ; 
she has enormous resources, and an endless quantity of virgin 
soil to work. France, though rich in industries, and well 
situated in the midst of Europe, has a political condition 
perilous in the extreme. England is old as compared to 
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America ; but she is rich in her mines and industry, and she 
has a commanding position for the commerce of the world. 
Other countries are not so well placed. The Italian debt 
entails a debt of 14s. per head. Are the resources of 
Italy sufficient for that? Can they be further developed ? 
Happy it is that she has found rest in her constitutional govern- 
ment. There is hope forher now. Spain has to pay at the 
rate of only 8s. per head, and Portugal at 9s., yet they have 
greater difficulty with that amount than this country with 
nearly double the sum. In Russia the charge for the debt is 
only 3s. per head, but she is not rich. She wants her railways 
to open up the country. In any case, it is evident that for a 
banker to invest much in foreign securities, is not very safe. 

T have stated that the funds are personal property. But what is 
meant by personal as distinct from real property? According 
to English law, personal property consists of all sorts of things 
moveable, including goods, plate, money, jewels, as well as in- 
corporeal rights, or interests which may grow out of, or be in- 
cident to them; such as patent right or copyright. Real 
property, on the other hand, consists of freehold or copyhold 
hereditaments. We have nothing to do with the technicalities 
of law, but a banker cannot ignore them altogether, since the 
difference between the two descriptions of property has a 
direct effect on the mode of transfer. The transfer of land, 
for instance, is infinitely more cumbrous and complicated than 
the transfer of a bale of goods. Now there isa further difference 
between a property in possession and a property which you 
have only a right to possess. "Where a man has not the enjoy- 
ment, actual or constructive, of the thing in question, but 
merely a right to recover it by a suit or action at law, 
the property so recoverable is called a chose in action, 
and the owner cannot transfer it so as to give a right 
to the transferee of suing upon itin his ownname. The general 
rule is, that although an instrument is saleable in the market, 
and is treated in many respects like cash, still, if by a transfer 
of it nothing passes but a right to sue on it in the name of the 
transferor or original owner, such an instrument is not, properly 
speaking, negotiable. Hence it follows, that where a banker 
invests in such securities, he must see that they are really 
transferable. , 
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The securities in the market are very numerous. There is a 
long list of Colonial Government securities, ordinary shares 
and stocks, debenture stocks, preference shares, and shares in 
railways, mines, waterworks, banks, telegraph companies, gas 
companies, and a, large number of other miscellaneous de- 
scriptions of investments. Not all such securities, however, are 
adapted for a banker, and no temptation should induce him to 
invest his capital upon speculative and dangerous enterprises 
with which he cannot be conversant. The banker well knows 
that Stock Exchange transactions partake too much of the hap- 
hazard character ; that the bull who has contracted to buy a 
quantity of securities without any intention or ability to pay for 
them, and who consequently is obliged to sell them again, either at 
a profit or loss, before the time comes when he has contracted to 
take them, watches every opportunity to ease himself of his load on 
advantageous terms; whilst the bear, who has agreed to sell 
more than he is possessed of, seeks, by creating alarm, to pro- 
duce a fall in the stocks, by which he may be able to buy in 
low and so settle his accounts to advantage. The banker, acting 
in the character of a trustee for his customers, must needs shun 
altogether playing the character of either bull or bear, and must 
invest in securities the least affected by sudden excitement or 
collapse. Nor must the banker lend his credit in circulating 
securities founded on no real capital. In 1866, by the instru- 
mentality of finance companies, securities were put in circulation 
representing public works not yet executed, and immense profits 
to arise from concessions of foreign governments, which de- 
pended on the total completion of such works within a specified 
time. When the crisis came, such securities were found alto- 
gether valueless. There can be no objection to investments on 
railways, either at home or abroad, since they represent 
so much bond fide capital, only it should be remembered 
that such securities are not always saleable, and might 
prove an incumbrance in times of exigencies. Even in 
lending capital to his customers, the banker should avoid as 
much as possible indefinite repayment, or dead loans. Loans 
for a specified time are safer and better. Nor is the least part 
of the banker’s duty to see to the character and solvency of the 
borrower, and to get, if necessary, collateral security in the 
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shape of a life policy, or bill of lading with accompanying policy 
of insurance, a dock warrant, or a deed of mortgage. And since 
these instruments do often come to the hands of bankers, let me 
call your attention to some particulars concerning them. 

It is well known that the principle of life insurance has been 
extensively applied, of late, as a means for securing commercial 
debts, creditors and debtors alike resorting to it, as a conve- 
nient means for facilitating fiduciary transactions. In taking 
a policy of life insurance as a security, two circumstances should 
be carefully taken into account. First, that where a creditor 
insures the life ofhis debtor and debits him on account with 
the premiums upon the policy, there is a presumption that 
the interest in the policy remains in the debtor, and that after 
the satisfaction of the debt from any other source the execu- 
tors of the debtor may recover the amount of the policy. Se- 
condly, that though a policy of insurance as a chose in action 
cannot be assigned, equity will enforce the assignment, and, 
if necessary, compel the insured to allow his name to be used 
in an action at law for the recovery of the fund when payable. 
An assignment of an interest of this description always operates 
by way of agreement, or contract, that one agrees with another 
to transfer or make good that right or interest, and the court 
will cause it to be specifically performed. Therefore a policy 
of insurance may become the subject of sale, mortgage, and 
settlement. In order, however, to render the assignment valid, 
so us to preclude payment from being made to the assignor, the 
assignee must give notice to the insurer, and until such has 
been given, the assignor would be enabled to make any arrange- 
ment with the insurer as to the surrender of the policy, or other- 
wise, the general principle being, that when a debt due toa 
trader is assigned by him, it remains, notwithstanding such 
assignment, in his order and disposition, in the event of bank- 
ruptcy, if nothing more is done to give publicity to the assign- 
ment than the mere delivery of the instrumunt creating the 
debt. Some difficulty has been found as to the proper party to 
whom notice of the assignment should be given, but all risk is 
avoided by giving notice to the officer representing the com- 
pany. 

A bill of lading is another security often given as a security 
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and the effect of assignment or indorsement where the indorsee 
is holder for value, and without notice of any circumstance to 
prevent him from bond fide accepting of it, is to vest in him an 
uncountermandable authority to receive the goods. The bill of 
lading does not pass the property, but the right of the posses- 
sion of it, which is tantamount to a delivery of the goods them- 
selves, for when goods are at sea it is not possible to make any 
nearer approach to an actual delivery. Till very recently, an 
indorsement of a bill of lading did not transfer the contract 
between the original parties to it, and did not enable the 
indorsee to maintain an action upon it in his own name. This was, 
however, remedied by a recent statute, 18 & 19 Vict. c., 111, by 
which every consignee or indorsee of a bill of lading has the same 
right of suit as if the contract had been made with himself. Bills 
of lading, like bills of exchange, being often issued in a set of 
two or three, care should be taken to withdraw all the copies 
before payment. The privilege of negotiability belonging to 
a bill of lading is not extended to a shipping note, fo a deliver- 
ing order, or an invoice. 

There is an important point to be noticed as regards bills of 
lading when taken asa collateral security, that where the banker, 
by a course of dealing with his customer, has permitted him to 
draw on his account-current without reference to the advances 
on consignments, he cannot, by charging that account with the 
advances, in the absence of express notice, treat it as overdrawn, 
and dishonour his cheques before the consignments are realised. 
The Royal Bank of Liverpool took up acceptances of Mr. 
Cumming for £1,900, drawn against and attached to the bills 
of lading of a consignment of 200 puncheons of rum from 
Trinidad, on receiving an undertaking from the brokers, Messrs. 
Branker, to pay over to them £1,900 out of the produce of the 
sale. And the bank debited Mr. Cumming with the £1,900 
in his pass-book. On the same day, Mr. Cumming having, 
apart from the above transaction, a cash balance at the Royal 
Bank of £267. 7s. 3d., called upon the secretary, and said that 
two bills payable in London for £70 and £91 would be due on 
the 6th July, and a third of £121 on the 7th, and requested 
the bank to honour them. The manager said the bank would 
provide for them if they had funds, The two bills, smounting 
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to £161, were advised by the bank, but the third was dis- 
honoured. Mr. Cumming then, finding that the bill had been 
dishonoured, drew out of the bank the cash balance standing 
to his credit, intending to have no further transactions with the 
bank, and gave notice to the bank to close the accounts. On 
the 10th, Cumming’s brother, who was ignorant of what had 
taken place, paid in £200 to his brother’s credit, and on the 
15th, Mr. Cumming drew a cheque for £199. 10s., which the 
bank dishonoured, wishing to keep the amount for their protec- 
tion because the prices of rum had fallen, and it was doubtful 
whether it would realise £1,900, though upon the sale the 
rum realised something more than £1,900, and Messrs. Branker 
paid the amount to the bank. Mr. Cumming, vexed at this 
second dishonour, sued the bank not only for the amount of the 
cheque, but for the injury arising from the dishonour to his 
credit. And the bank answered that Mr. Cumming was not at 
the time a customer of the bank, and that the bank had not 
sufficient available funds of Cumming in hand to pay the amount. 
Cumming stated that he had previously had several similar 
transactions with the Royal Bank in respect of advances on 
consignments and bills, and that in all those instances he had 
drawn on his bank account, as if there had not been any such 
advance. Bankers were called, who stated that transactions 
analogous to the taking up the bills on security of the consign- 
ments were common with bankers, and that if they had received 
a broker’s undertaking under the same circumstances, they 
should not have debited the advance until the sale. The bank 
said that they had a right todebit the account with the £1,887, 
and that any custom or usage was terminated by the notice 
given to Cumming not to overdraw his account: But the 
judgment was against the banker. There can be no doubt, said 
Chief Baron Pollock, that if one person has been accustomed 
to draw bills upon another without value, or the prospect of 
value, which the drawee has been in the habit of accepting, 
there is no tenancy of a man’s credit which requires a eertain 
notice to put an end to it. The drawee might at any time 
whatever refuse to accept any more bills without giving 
any notice, except by refusing to accept the particular 
bill. But that is not the case where a course of dealing has 
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prevailed and value has been put into the hands of the person. 
who is drawn upon. A course of dealing may prevail which 
would justify the customer drawing, although he may not have 
an actual cash balance to the amount of the bill. The 
circumstances of the prior dealings in this case amounted to 
evidence of an agreement between the parties, and of a course of 
business which could not be put an end to without distinct 
notice. 

Very near in its character to a bill of lading, is a delivery 
order or a dock warrant, since both purport to transfer 
property, and both may be given as securities for debt. Buta 
delivery note to a purchaser is not negotiable like a bill of 
lading, and the indorsement of it to a sub-purchaser will not 
transfer a right of property to the sub-purchaser, and thereby 
destroy the original seller’s right of retention. It operates 
merely as an authority to the party in whose custody the 
goods are to give delivery to the party having right to the note, 
and unless the sale be intimated to the actual custodiers of the 
goods, no change in the ownership will be held to have taken 
place. A few years ago, a case occurred which awakened public 
attention to the danger of trusting too much upon the value of 
a delivery order, as a security for money. Messrs. Kingsford 
sold considerable quantities of Tartaric acid through brokers, 
and a certain Anderson bought them by the authority and for 
the account, as he said, of Messrs. Van Notte and Company. 
Having got from the broker the delivery order duly indorsed, 
Anderson went to Mr. Kingsford and induced him to send 
the acid to the quay, and having had. the casks transferred to his 
own name, he borrowed money from Merry on the pledge of 
the acid. But Anderson had no authority from Van Notte and 
Company to purchase the acid, and they repudiated all liability 
in the matter. Anderson having become bankrupt and having 
been eventually transported for felony, Kingsford sued Merry 
in trover for the recovery of the acid, on the ground that he never 
sold it to Anderson, and it was decided in the Exchequer 
Chamber, reversing the judgment of the Court of Exchequer, 
that, under these circumstances, the relation of vendor and 
vendee did not subsist between Kingsford and Anderson ; that 
the property in the acid had not passed to Anderson ; and 
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that mere possession, with no further evidence of title than the 
delivery order, was not sufficient to entitle Merry, though a 
bond fide pawnee, to resist tle claim of Kingsford in an action 
of trover. 

Upon the subject of Bills of Exchange and Banking Cheques, 
with which bankers are so deeply concerned, we have no time to 
enter; and it only remains for me now to say that, though we 
have been able to travel over but a small track of the course 
of studies required for the proper comprehension and apprecia- 
tion of the economic and legal problems connected with banking 
in its theory and practice, we have examined some points of the 
greatest possible importance, not only in themselves, but as 
germs of wider and wider discussion. 


»— 
> 





ON THE PRESENTATION OF BILLS OF EXCHANGE AND 
PROMISSORY NOTES. 
A sit of exchange is doubtless one of the most useful mercan- 
tile instruments. Without it, commerce would never have 
reached its present state of developement. Without it, credit 
would be all but unknown, and the produce and industries of 
nations, instead of being the riches of the world, would prove only 
an incubus in hande of producers, if they would not speedily 
disappear, for want of sufficient market. Commerce owes to 
bills of exchange much of its present elasticity, and it is through 
their operation that Asia and America, Europe and Africa are 
linked together by cords of the closest interest. Fancy an 
Eastern merchant of bygone days seeking corn in a foreign 
land. Imagine the bags of gold carefully sealed, the well 
equipped caravan and the armed force. Follow it through the 
weary, dangerous journey, and behold him at last weighing his 
gold, and carrying away his load of grain. Now compare all 
this with the present mode of dealing,—the flashing telegram, 
the ready steamer, the bills of lading, and the policy of insurance, 
the bill of exchange and the dock warrant. How many mil- 
lions do now pass from state to state, how many transactions 


are completed, with nothing but a slip of paper as the cir- 
culating medium ! 
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When and where bills of exchange first originated it is diffi- 
cult to say, but they seem to have come into use after the great 
crusade, when the revival of commerce increased the comforts and 
enjoyments of all classes. The Romans, though well acqu..inted 
with the practice of changing money, were not acquainted with 
bills of exchange. When Cicero wished to send money to his son, 
who was studying at Athens, he procured a letter of credit for 
him, but he did not send him a bill of exchange. Some writers 
ascribe the invention to the Florentine Guelphs, when driven 
from Florence by the Ghibelline. The probabilities, however, 
are, that it was the Jews who first resorted to that method 
for the purpose of withdrawing their property when 
driven from Italy or Florence. Poor Jews, the ready victims 
of capricious rulers, the object of contempt to barons 
and lords, how were they cajoled, persecuted, courted, and 
chased from state to state, as interest or prejudice seemed 
to dictate the policy! But, whosoever may have invented 
the instrument, much time elapsed before it became extensively 
known, though the necessity of remitting money to other places, 
and the difficulty of carrying large sums to and from great and 
distant fairs, must have speedily manifested the great advantage 
connected with the transacttion. The earliest form known is 
dated 1325, and is as follows :— } 

“Pagate per questa prima Lettera a di ix. Ottobre a Lucca, 
de Poro, Lib. XLV. Sono per la valuta qui da Masco Reno al 
Tempo il quale pagate e ponete a mio conto e che Christo vi 
guarde.”’ 

Bonromeo dé Bonromei de Milano, 
18 dé Marzo, 1325.” 

A later form, dated 1380, was as follows :— 

“Al nome di Dio, Amen. A di primo di Febbrajo 
MCCOLXXXI. pagate per questa ;rima lettera ad usanza da 
voi medesimi Libre 43 dei grossi sono per cambio de Ducati 
440 che questi che hone ricévuto da Sejo el compagni altramente 
le pagate.’’ 

This form contains neither the name of the payee, or any 
expression to order, or about recourse and protest. 

The introduction of bills of exchange into England is of 
much more recent date, It was long after they were known in 
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Europe that they made their appearance here, probably, not 
earlier than about the middle of the 17th century. At 
first, they were called bills of credit, or bills of debt. In the 
reign of Richard II., mention is made of bills of exchange on 
the Rolls of Parliament, but it was only in the reign of James I. 
that the first case arose in the courts respecting bills. Associated 
exclusively with foreign commerce, they were only used by 
foreign merchants dealing with English merchants. Afterwards, 
inland bills began to be used between English merchants also, 
and by degrees the custom extended even among those who were 
not merchants. During this process, and whilst the courts had 
only recognised the custom of bills of exchange in connection 
with mercantile dealings, a suit was instituted in the courts 
against a Mr. Thomas Witherby on a bill drawn by himself, 
and he pleaded that he was a gentleman, son and heir of Sir 
Thomas Witherby, and not a trader. But the court would not 
admit of such a plea. If, said the court, persons took upon 
themselves to draw such bills, they should be liable to the pay- 
ment thereof. If gentlemen will draw or accept bills they 
ought to paythem. The question, however, whether promissory 
notes should be put on the same footing as bills of exchange, in 
respect of assignability, was long controverted. Lord Holt was 
quite hostile to it. Ina case before him, he insisted that the 
note in question was only an invention of the goldsmiths in 
Lombard Street, who had: a mind to make a law to fine all 
those who dealt with them ; that to allow such note to carry 
any lien with it, were to turn a piece of paper, whieh is in law 
but evidence of a parol contract, into specialty, and to empower 
one to assign that to another which he could not have himself. 
And if he, to whom the note was made, could not have the 
action, how could his assignee have it? The question remained 
long a bone of controversy at common law, and eventually it was 
decided by the statute of Queen Anne, which allowed promissory 
notes to be assigned or endorsed the same as bills of exchange. 

What is a bill of exchange or promissory note? What is the 
legal import of the many clauses in the instrument? What are 
the rights and liabilities of the drawer and drawee, indorser 
and indorsee, holder and acceptors, and what are the laws re- 
lating to stamp duties? These are questions of great moment, 
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which would require considerable time to examine with minute- 
ness. Supposing that you yourselves havenothing whatever todo 
with signing bills or notes in any capacity, except as agents for 
others, and I advise you, most earnestly, not to allow yourselves, 
under any circumstances, to take money on note of hand, which 
is certain to lead you into trouble, let me deal with the single 
subject of the presentation of bills or notes for acceptance or 
for payment, that being, I imagine, one of the chief duties 
bankers have to perform respecting such mercantile instruments. 
Should a bill of exchange come into your hand, duly drawn 
and endorsed, but not yet accepted, it may be your duty to 
present it for acceptance, and it is important to know what is 
the nature of this duty, and what might be the consequences of 
neglect. I say it may be your duty, for it is not absolutely so 
in all cases. If the bill be drawn at sight, or at a certain time 
after sight, it is certainly necessary to present it, because 
otherwise, it will never become payable. A bill so drawn must 
first of all be put into circulation, for if it be circulated, the 
parties are known to the world, their credit is looked to, and it 
is soon seen whether payment may be expected or not. If, 
therefore, instead of putting such a bill into circulation, the 
holder were to lock it up for any length of time, he would be 
guilty of neglect. But it is not enough to put the bill into 
circulation. It must be presented for acceptance, and such pre- 
sentment should always be made within a reasonable period, 
according to the case in question. In: foreign countries a bill 
payable at sight, or at a certain time after sight, must be pre- 
sented within a certain time. Here on the contrary the rule is that 
where there is no usage of trade, the bill must be presented within 
a reasonable time, which is a mixed question of law and fact 
for the determination of a jury, with the assistance of a 
judge. In such questions, the interests not only of the drawer, 
but of the holder must be taken into account, and though 
the bill need not be sent for acceptance by the very earliest 
opportunity there must be no improper delay. And it is 
no answer to the objection of laches, that the parties remained 
perfectly solvent from the date of the bill to the day of pre- 
sentment, and that no actual loss was occasioned by the laches. 

A bill payable at a certain time after date, or at fixed time, 
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need not be presented for acceptance, though the practice is to 

do so. Once presented, however, if there be a refusal, notice 
must be given at once to the person from whom you have 
received the bill, and for want of such notice, the drawer would 

be discharged. But remember this want of notice will operate 

no further than a personal discharge of the drawer as against 

the party who fails to give the necessary notice. It will not 

discharge him as towards an innocent indorsee. The nature of 
the contract is this. The drawer of a bill, payable at a future 

day, enables the payee by making the bill payable to him, or to 

his order, to hold out to all the world that he will pay the bill 

in default of the acceptor to the party entitled to present it for 

acceptance, or payment. He does not stipulate for himself that 

it shall be presented for acceptance, nor does the law cast such 

an obligation upon the payee. Any party who takes it, paying 

a valuable consideration, takes it then knowing that present- 

ment for acceptance is not necessary, and, indeed, he has reason 

to conclude from the bill that it has not been presented, 

especially when there is no noting for non-acceptance, which 

noting would be notice on the face of the bill. 

When I say that a bill drawn payable at a certain time after 
date, or at a specific time, does not need to be presented for 
acceptance, I mean only, that the legal right runs on till the 
day of maturity, which is fixed. But the holder well knows 
that a bill accepted is of much more value than a bill un- 
accepted. A bill drawn on the London and Westminster Bank 
by an unknown person, or a man of straw, affords of course 
greater security when accepted by the bank than before, and it 
is important to get that acceptance at once. To-day that bank 
may honour the bill, having funds on hand belonging to the 
drawer. To-morrow those funds may be withdrawn, and the 
bank may refuse acceptance. If, therefore, a person remits a bil! 
so framed to you, as an agent, with instructions to do the needful, 
you would be guilty of gross negligence if you should keep 
the bill in your hands unaccepted till it becomes due. An 
immediate presentment not only determines the question 
whether the security of the drawer, or an acceptance supra 
protest is to be added, but on protest, it leads directly to inquiry 
and explanation, and enables the holder to take such prudential 
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measures against all other parties as their character, circum- 
stances, or the general state of the times may demand. A 
demand before maturity, almost certainly leading to discoveries 
very important to the principal, is not so unusual as to leave 
agents in ignorance that an acceptance should be sought for 
through the earliest practicable means. A knowledge of the 
truth a few days, or even a few hours, earlier or later, is many 
times decisive. 

To charge the drawer of an unaccepted bill, some actual 
evidence of a demand to accept must be proved, and the drawer 
may have the whole day to view the bill and deliberate to 
accept or not. In any case, the holder is entitled to receive a 
decisive answer within the twenty-four hours. The practice to 
leave the bill in the drawer’s hands for acceptance is by no 
means a safe one in all cases. Where the drawee is a person 
little known, or there is some reason to think that it would not 
be safe to do so, it is perfectly allowable to refuse leaving it, for 
the whole affair of leaving the bill is one of courtesy only. 
In many cases, as where the drawee had absconded, or where 
he has shut up business, the bill, of course, cannot be left. 
Some time the holder may leave a copy of the bill. In all cases 
he must exercise discretion, whether it is safe or not to part 
with the original bill. A bill should be presented for acceptance 
at the place of residence, or domicile of the drawee, without 
regard to the place where it is drawn payable. If the party 
cannot be found at his usual residence, the holder may consider 
him as absconded, but if he has only changed place, the 
holder must make diligence to find him out. Should the drawee 
be dead, the bill should be presented to the known executor or 
administrator of his estate. If there be no executor or ad- 
ministrator, presentation should be made at the house where 
the deceased resided. If the party cannot be found, or has 
left the country, or has absconded, presentment should be made 
at his place of residence. 

Care should be taken to have the acceptance in writing, for 
by a recent Act, no acceptance of any bill of exchange, whether 
mland or foreign, is sufficient to bind or charge any person, 
unless the same is in writing on such bill. An acceptor, who 
has put his signature to a bill, but has not parted with it, 
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may, before he does part with it, change his mind, and erase the 
acceptance before the bill goes out of his hands. By the bill, 
the drawer requires the drawee to come under an engagement to 
payit, when due. The question is, when is it that the drawee comes 
under the engagement, whether by the act of writing something 
on the bill, or by communicating what has been written to the 
holder, and, certainly, from principles of common sense, it is 
not the mere act of writing on the bill, but the making a 
communication of what is written, that binds the acceptor, for 
the making the communication is a pledge by him to the party, 
and enables the holder to act upon it. But while it remains in 
the drawee’s hands, the acceptance is not fully binding on the 
person who signed it, and he is at liberty to say, before he parts 
with it, “I have not yet entered into an acknowledgment to 
accept.’”? In all cases, the holder may insist upon the drawee 
accepting the bill in writing absolutely, unconditionally, and 
generally, and in the very terms on which it is drawn, or may 
treat the bill as dishonoured, and may protest it for non- 
acceptance. Before the protest is made, however, it is the 
custom in England, to cause the bill to be presented either by 
a notary or by his clerk, and acceptance to be demanded. 
But in case of difficulty in meeting with the drawee from the 
distance of his residence, the lateness of the hour, or any other 
extraordinary case, it does not appear absolutely necessary for 
either the presentment, or the protest, to be made in the course 
of the very day on which the holder receives it back dishonoured 
on non-acceptance ; and in practice, it sometimes necessarily 
occurs in such special cases, that neither the presentment for 
acceptance is made, nor is the protest completed until the day 
following. So far then for presentment for acceptance. 

The presentment for payment is still more important, and 
suggests a variety of points, such as the time when the bill 
becomes due, the place where it is payable, the mode of 
presentment, the person by whom the bill is to be presented, 
and the person to whom it is tobe presented. Punctuality, it is 
well said, is the soul of business. Promptness, precision, and 
diligence, are the most necessary elements for mercantile 
efficiency. And this is especially required with respect to all 
matters connected with bills of exchange. Thus nothing will 
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excuse a presentment for payment the very day the bill 
becomes due. It is for the security of the drawer and endorser, 
that such exactness is required, as it would never meet their 
interest that the holder should be allowed to present the bill at 
his own ease. Ifa presentment cannot be proved to have been 
made on the very day when the bill became due, the drawer 
and endorsers will be all discharged. With respect to them, 
even, if the bill was sent too late to present it in time, they 
would be exonerated, and the party so neglecting to send it in 
time, would suffer the loss. Ifa person neglects presentment, 
he cannot excuse it, by stating that it would have proved useless, 
If a bill be sent to you too late to enable you to present it in 
time, you may send the bill back if you choose, but you are not 
at liberty to take the chance of being in time even by delaying 
it from Friday to Monday. You are bound to use reasonable 
and due diligence in presenting it. 

In calculating the time when a bill or note becomes due, it 
should be remembered, that the word month generally means 
a calendar month. A note dated the 20th August, at one 
month, would end with the corresponding day of the month, 
and if there be none corresponding on the next day. There is 
also the probability of the bill being drawn in countries where 
the old style still prevails. You are aware, that the present 
calendar was adopted by Pope Gregory XIII, the Julian 
calendar till then in use having been found extremely 
ambiguous and irregular. According to that calendar the year 
was calculated at 3654 days, but in effect it was 11 minutes 
more, and so every 150 years the equinox receded one day. 
In 400 years the difference was 3 days. To remedy, for the 
past, this, a plan was proposed to drop at once 10 days, the 4th 
October being taken to be the 15th. And for the future, 
a year was taken to be 365 days, 5 hours, 49 minutes, and 
12 seconds. Almost every country has, by this time, adopted 
this new calendar, but by a strange incongruity, Russia declined 
to make the change, and the consequence is, that a bill drawn 
in England the Ist of January, new style, upon Russia, at 
one month, would fall due there on the 20th January, old style ; 
and a bill drawn at St. Petersburg on the Ist of January, old 
style, at one month, on England, would be payable here on 
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the 13th of February, new style. How long this anachronism 
will be allowed to remain we do not know. By the recent 
royal marriage, eastern and western ideas have been brought 
into contact. Will Russia consent to put her calendar in 
order, and thus cease to remain 11 days behind the civilized 
world? I trust the time has come when some common 
rules will be adopted in matters of this nature. The word 
“usance”’ often found in bills signifies the time usually 
appointed for the payment of bills drawn from one country 
on another, and varies in meaning according to custom. 
In some places, it means one month, in some two, and in 
some three or more. A bill payable at usance, is always 
construed according to the meaning attached to it where the 
contract is made. 

All bills and notes payable at a certain time, after date, or 
on a particular day mentioned, or made payable at a certain 
number of days, months, or other periods after date, but not at 
sight, or on demand, are payable three days after the expiration 
of such time, the same being daysof grace. The custom is, that 
three days are allowed for payment, but this allowance enters 
into every bill or note of a mercantile character, and forms so 
completely a part of the contract, that the bill does not become 
due, in fact, or in law, on the day mentioned in its face, but on 
the last day of grace. If it happens, that the last day of grace 
is a Sunday or Christmas day, then the bill must be presented 
on the second day. The days of grace are reckoned, exclusive 
of the day on which the bill falls due, and inclusive of the last 
day of grace. A bill drawn at ten days’ sight, dated the Ist of 
February, would become due on the 14th. The days are counted 
consecutively, no deduction being made for Sundays or holidays. 
If the first day of grace should be on a Sunday, the bill would 
become payable on the Tuesday. A bill payable at the end, or 
on the last day of some particular month, should be presented 
for payment on the 3rd of the next morfth. On a bill payable 
at a certain number of days after sight, and accepted, the days 
are calculated from and exclusively of the date of the acceptance, 
and not from the date of the bill, or from the day when it was 
left for acceptance. On a bill payable at a certain number of 
days after date, the day of the date must be excluded in caleu- 
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lating the day on which it must be presented for payment. On 
a bill or note payable ten days after date, dated the 1st of 
January, the time does not expire until the 11th, and by adding 
to the 11th the three days of grace, it becomes due on the 14th 
of January, upon which being the last day of grace the present- 
ment for payment must be made. 

The custom of allowing three days of grace, or of respite, as 
they were called in Hamburg, seems to me quite undesirable. 
In old times, respectable houses, or those which had any regard 
for their credit, did not avail themselves of any days of grace, 
and to have done so, would have been considered as almost 
equivalent to having stopped payment. Now that the custom 
has been recognized by law, and has been established as a right, 
it is fully understood, that the bill or note does not come to 
maturity at all till the last day of the days of grace. But why, 
on what ground? Scarcely any country in the world continues 
now the old practice of days of grace, and I look forward to their 
abolition at an early period. For my part, I am of decided opinion 
that days of grace should be abolished, and that bills becoming 
due on a Sunday should be payable on the Monday, and not on 
the Saturday. ‘This would afford a relief to bankers’ clerks on 
Saturday, and would be ofconvenience to debtors, especially if the 
daysof grace were abolished. Ofa kindred,though of more limited 
character, are the days set apart for special thanksgiving, fasting, 
or other religious purposes. Till very recently, 54 days, viz., 
all the Sundays, Christmas day, Good Friday, were the only days 
when the legal obligations with respect to business were sus- 
pended. By the bill originally brought in by Sir Colman 
O’Loughlen, in 1867-68, and triumphantly carried through the 
House by Sir John Lubbock, to whom our thanks are eminently 
due, four more such holidays were added, viz., Easter Monday, 
the Monday in Whitsun week, the first Monday i in August, and 
the 26th December, if a week day. I congratulate you on the 
acquisition of these few more days of rest from your arduous 
toil, and I am quite certain, that true to the adage, that 
“labour saved is not lost,’’ you will prove, that, strengthened 
and refreshed by the timely relaxation, you are able to resume 
your task with redoubled zest and energy. 

The place where the bill is payable is indicated on the 
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bill itself. A bill accepted payable at the house of a banker 
or other place, without further expressions, would be deemed 
as accepted generally, and the acceptor might have called 
elsewhere, as well as at the place indicated, though, 
where presentment is made at the house of the acceptor, 
or at the place described, that would be sufficient. 
But if the acceptor, in his acceptance, expresses that he accepts 
the bill payable at a banker’s house, or other place only, and 
not otherwise, or elsewhere, then such acceptance is deemed a 
qualified acceptance, and the acceptor is only liable to pay the 
bill, if presentment has first been made at such banker’s house, 
or elsewhere. If a bill be accepted payable at a particular 
place only, the acceptor undertakes to have the money there, 
and to leave it there till the bill is presented. If he does so, 
and the bill be not presented for payment when due, or within 
a reasonable time after, he may be exposed to inconvenience and 
risk of keeping the money there for a long period of time, and 
if he can prove an actual loss sustained by him in consequence 
of such omission to present, he will be exonerated or discharged. 
Presentment must be made at the drawee’s dwelling-house, or 
at his counting-house, If there be no particular place identified 
and appointed, other than a city at large, and the party has no 
residence there, the bill may be protested in the city on the day, 
without inquiry, for that would be an idle attempt. The general 
principle, however, is, that due diligence must be used to find 
out the party and make the demand, and the inquiry will 
always be whether, under the circumstances of the case, due 
diligence has been used. If the party has absconded, that will, 
as a general rule, excuse the demand. If he has changed his 
residence to some other place, the holder must make endeavour 
to find it- out and make the demand there, though, if he has 
removed out of the state subsequent to the making of the note, 
or accepting the bill, it is sufficient to present the same at his 
former place of residence. If there be no other evidence of the 
acceptor or maker’s residence, than the place from which the 
paper is dated, the holder must make inquiry at that place. 
The presentment must, of course, be absolute, and for present 
actual payment in money ; checks, or o' her drafts, should always 


be declined. The holder himself, or his authorized agent, is the 
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proper person to present the bill or note for payment, and if he 
be bankrupt, his assignee should do it. Presentment should be 
made to the acceptor himself. If he has become bankrupt, still 
it must be made to him personally, or at his counting-house. 
If he be dead, presentment must be made to his executor. 
Scareely anything will, indeed, excuse presentment at the time 
appointed, at the proper place, by the proper party, to the maker 
or drawee. What should be done if payment is refused, may 
be very briefly stated. If it be a foreign bill, a protest is abso- 
lutely necessary to secure one’s rights, the protest being, a 
solemn declaration, on behalf of the holder, by a public notary, 
against any loss to be sustained by the non-payment of the bill. 
But it is not enough to protest. You must give notice of 
dishonour to your immediate indorser, or to those from whom 
you expect to be indemnified. If you intend to charge an earlier 
party to the bill, by notice of dishonour from yourself, you must 
send him the notice as promptly, as if to your own immediate 
indorser. You must take care to send such notice, because it is 
no reason, that no injury was produced to the drawer or indorser 
by theneglect. They will still be discharged, and to render valid 
the notice, you must show three things : first, that the bill was 
presented ; second, that it was dishonoured ; and third, that 
you look to your correspondent for payment. The want of 
either of these three distinct statements, would nullify the notice. 

With all these questions, however, you are probably suffi- 
ciently conversant, and it is needless for me to dwell upon them 
at any length. Only let me pray you, not to allow your know- 
ledge of the practice in dealing with such mercantile instru- 
ments, to engender any disregard for the laws which govern 
them, nor to allow your rapid comprehension of the leading 
principles of bills and notes, to render you careless of the little 
niceties of detail on which the whole question often rests. Cases 
on bills and notes are constantly coming before the courts, 
revealing endless difficulties, and ever opening up new sources 
of dispute. I only regret, that on this oceasion, I have only 
been permitted to Iny before you the law as regards one only of 
the many points, the presentation of bills and notes, 
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ON BANKING CHEQUES. 
I po not know a more difficult question in commercial finance. 
than that of calculating the proportion which the amount of 
currencies should bear to the general trade of the country, 
We might imagine, that with the great increase of mercantile 
transactions in the home and foreign trade, with the enlarge- 
ment of the public finances, the onormous investments in rail- 
ways and public works, and the immense business in the stock 
exchange, we should now require a proportionate increase of 
circulating medium. In 1840, whilst the exports of British and 
Trish produce were valued at £51,000,000, the total circulation 
of promissory notes payable on demand in the United Kingdom, 
was £35,000,000, that is at a rate of 13-8 notes for every pound 
exported. In 1870, when the exports reached £190,000,000, 
the amount of promissory notes in circulation was £40,000,000, 
that is at the rate of only 4-2 notes to every pound of exports. 
Taking the exports as only an indication of the general progress 
of business transactions, it is clear that much less amount of cur- 
rencies is now used in proportion to the amount of business. 
In truth, with the greater rapidity of circulation, and the suc- 
cessive improvements in the arrangements of commercial and 
banking business, the same quantity of circulating medium is 
found sufficient to carry on a much greater amount of transactions. 
When goods are sold upon credit, it is more usual at present than 
in former days, for the seller to receive from the buyer a note 
payable at the exact expiration of the time of credit, and these 
notes are employed as the means of payment for goods pur- 
chased by the former seller from other persons. So it some- 
times happens, that successive sales of the same goods, notes 
of the same kind, and when these become due the actual pay- 
ment in money is reduced to the final balance. But of greater 
importance still, has been the extension of banking, and the 
prevailing use of banking cheques. At one time, the rule was, 
that no cheques for less than £10 should be presented. Some 
bankers made difficulty to cheques even for sums of £50 or 
£100, and it was always understood that a customer should draw 
only one cheque each day. But of late years, the practice having 
been introduced to pay accounts by cheques, people draw cheques 
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for every individual account, however small, and the number of 
such is immensely multiplied. Besides this, the means adopted 
by the bankers themselves, to extend this method of passing 
money from hand to hand, have produced great economy. In 
June, 1853, the private and joint stock banks of London agreed 
to settle their relative claims upon each other at the close of the 
day, by cheques on the Bank of England, instead of using bank 
notes. In May, 1854, the clearing process was still further carried 
out by the transfer of drafts amongst each other, and by the 
admission of joint’stock banks to the clearing-house. In April, 
1855, by an arrangement with the customers, various duties 
upon imported commodities were paid by drafts instead of being 
paid by notes. And thus, by one processafter another, traders 
are now enabled to carry on immense transactions by means of 
very small amounts of cash or notes. Enter, I pray you, that 
small inconvenient institution in the very centre of the London 
banking world in Lombard Street, called the Clearing-house, and 
there you will find a number of banking clerks busy in exchanging 
cheques among themselves, the practice being that each banker 
sends to the clearing-house the cheques upon other bankers, 
which he receives in the course of the day, and these are delivered 
to a clerk of the firm on which they are drawn, to the credit of 
the bankers paying them in, and at the end of the day, settling 
their balances. The daily clearances at this clearing-house 
amount to many millions sterling. During the last seven years 
the total clearances have been as follows :— 


1867-68 eae £8,257,411,000 
1868-69 iapetape-* 3,534,039,000 
1869-70 ectimnianpse. 1 3,720,628,000 
1870-71 aa eon 4,018,464,000 
1871-72 deity 5,359,722,000 
1872-73 tiga 6,003,335,000 
1873-74 Me 5,993,586,000 


As might be expected, ‘the amount of clearing is not alike 
every day. Saturday seems to be the busiest day at the clear- 
ing-house, the fact probably arising from its being a kind of 
double-day for the payment of bills and the payment of wages. 
But why on Thursday there should be the smallest clearing I do 
not know, except it be because there is no market on that day. 
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Then there are high days at the clearing-house, as on the 4th of 
every month, when the large number of inland bills become due, 
or on the days appointed for the settlement of the English and 
the foreign stock exchange. On any day, the amount of 
transactions is enormous, and it is progressing at a rapid pace. 
On the week ending the 6th of August, 1870, the amount of 
clearing was £89,000,000. On the week ending the 5th August, 
1871, the amount was £116,000,000, and on the week ending 
the 3rd August, 1872, the amount was £147,000,060. But the 
great wonder is that all the transactions represented in these 
figures are settled without a penny of actual payment in gold or 
note, and simply by atransfer of credit for the respective balances 
on the great ledger of the Bank of England. Could it be 
arranged to have an international exchange between such places 
as London, Paris, New York, Hamburg, and Calcutta, what a 
saving would be effected in the transmission of bullion, and 
what simplicity introduced in international exchanges ! 

But what is the legal import of these cheques which pass 
from hand to hand at such a rate as this? The banking cheque or 
draft on banker was sanctioned by the Courts even previous to 
the passing of the statute of Anne, which placed promissory 
notes on the same footing as bills of exchange. And cheques 
differ from bills of exchange in that they are uniformly payable 
on demand, usually to bearer, though now frequently to order ; 
in that they are always drawn upon regular bankers, in that 
they are subject to a uniform tax of 1d., and in that they 
are never accepted. Like a bill of exchange, a cheque is an 
open letter of request by a person having a sum of money 
at his banker, to pay the same or any part of the same 
on presentment to himself or bearer, or to his order. But 
no precise words are necessary to be used, provided it be 
clearly an order to pay and not a mere expression of a wish; 
and that it contains the date and the place whence it is issued. 
When cheques were cxempt from stamp duties, provisions were 
made that they should be drawn upon any banker residing or 
transacting business within fifteen miles of the place of issue ; 
that they should bear the name of the place where they were 
issued, and the date of a day on or before the day on which they 
were issued. All this being required in order carefully to dis- 
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tinguish cheques from bills of exchange. The exemption from 
stamp duties is now, however, removed, and though care is still 
taken to fix what is really a cheque for which only a penny 
stamp is required, the old laws have, to a large extent, been 
relaxed, especially as regards the distance. As it stands at pre- 
sent, there is nothing which makes it illegal to post-date a 
cheque, whatever may be the effect of the post-dating on the 
instrument itself. As for the amount, for a considerable time, 
it was illegal to draw a cheque for less than £5, but now a cheque 
may be drawn for any sum, provided it be not less than twenty 
shillings. Like bills of exchange, a cheque can only be drawn in 
English money, and it would not be valid were it drawn in 
dollars, rupees, rubles, or any other currency. Much care, 
. indeed, should be used in expressing the amount. Let it not be 
imagined that there is less responsibility and risk in signing a 
cheque than a bill or note, nay more, for just in proportion as it 
passes so freely from hand to hand so much more it is exposed 
to fraudulent dealings. Of course, the cheque must bear the 
drawer’s signature. In the case of a partnership, any partner 
having the right of using the name of the firm, may sign a 
cheque for all, and unless special notice were given to the 
contrary, a banker would be bound to know the signature 
of either. Since, however, immediately as the partnership 
ceases, the mutual power of partners to bind each other 
ceases also, whenever a dissolution takes place each partner 
would be required to append his name on the instrument, 
Drafts on bankers must be stamped with 1d. stamp, but it 
is immaterial whether the cheque is written on a stamped 
paper, or whether an adhesive stamp is affixed thereto; care 
being taken in all cases to cancel the stamp with one’s initials. 
So much, then, as to the form of the cheque and the essentials 
for its validity. 

As a general rule, although a cheque is, like a promissory 
note payable on demand, a continuing security, it is always 
intended to be presented speedily. In strictness it ought to 
be presented for payment the same day if there be time, and 
if the parties live in the same place, or, if not, within the bank- 
ing hours of the next day at the farthest. If the parties live 

at a distance, the cheque should be sent by the first post. .Of 
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course, as between the payee and the drawer, the payee would 
not lose his remedy against him by the non-presentment of 
the cheque within the prescribed time. The question affects 
more particularly an intermediate holder, whose right to recover 
depends on his carefully complying with the customs of trade 
or the demand of thelaw. A debtor paid his creditor by cheque, 
and the latter on the same day transmitted it to his banker. 
The banker, however, omitted to present it at the clearing- 
house in time for that day, when it would have been paid, and 
on the next it was dishonoured, the firm on which it was drawn 
having stopped payment. In this case, the drawer of the cheque 
was not discharged, the holder being entitled by the general law 
to present it the day after he received it, But though when a 
cheque circulates through several hands, the holder has stil] time 
till the next day to present it, the liability of the first drawer 
would not be extended by this additional circulation. To charge 
him, the cheque must have been presented at the time within 
which the payee or first holder must have presented it. 

As in the case of bills or notes, cheques ought to be presented 
at the banking houses of the banker on whom they are drawn. 
But the practice has now been established of presenting them 
to the clerk of such banker at the clearing house. And regard 
should be had to the time requisite for passing it through there, 
four o’clock being the time after which no more cheques are 
received. Ifa cheque comes too late for the clearing-house it is 
sent to the bankers on whom it is drawn, and they mark it with 
their initials, which is considered as an undertaking to pay it 
the next day. Cheques on bankers, not being usually accepted 
but paid forthwith on presentation, the effect of such marking 
is so far a recognition that the cheque is good, the banker ad- 
mitting thereby to have assets and making himself liable to pay 
the cheque on the morrow, and entitling the holder to a priority 
of payment on the nextday. On the presentation of tho cheque, 
it is the duty of the banker, if he has money in his hands, to 
honour his customer’s draft, but he may take time to consider, 
and he would not render himself responsible by retaining the 
cheque provided he returns it at any time before five o’clock 
of the day on which it was drawn. It would not even make 
ony difference if the cheque had been cancelled by mistuke, if 
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it be returned on the same day. In case of non-payment it 
is the duty of the holder at once to give notice to the drawer, 
and promptitude in sending it is of absolute necessity. 

But supposing the banker has funds in his hands belonging to 
the customer and is willing and ready to pay his draft, much pre- 
caution is required in making such payment, and in making sure 
of the genuineness of the firm, of the sum to be paid, and above’ 
all, of the party to whom payment should be made. A banker 
is bound to know the customer’s handwriting, and if he pays a 
forged cheque, it is, certainly, his own wrong, and could not 
recover his money back from his customer. Even supposing the 
forgery was such that common observation would not have 
detected it, still the banker can only charge the customer 
with such sum only as he had ordered him to pay. In 
cases of cheques made payable to order on demand, there is 
an Act of Parliament providing that any draft or order 
drawn upon a banker for a sum of money payable to 
order on demand, which shall, when presented for payment, 
purport to be endorsed by the person to whom the same 
shall be drawn payable, shall be a sufficient authority to 
such banker to pay the amount of such draft or order to the 
bearer thereof; and it shall not be incumbent on such banker 
to prove that such endorsement, or any subsequent endorsement, 
was made by or under the direction or authority of the person 
to whom the said draft or order was or is made payable either 
by the drawer or any endorser thereof. But with all this, it 
would not be safe for a banker to pay a cheque purporting to 
be drawn by a customer, and to be endorsed by the payee, with- 
out ascertaining the genuineness of both signatures, especially 
if the customer had at time of presentment and payment 
no funds in their hands. The statute only relieves bankers 
from the necessity of ascertaining the genuineness of the 
payee’s endorsement, and in cases where, independent of 
any consideration of the endorsements, they would be bound 
to pay the cheque. The statute may be considered as saying, 
“Tf, given the genuineness of the payee’s endorsement, you 
would by the law, and by the usage of bankers, be bound to 
pay, then you shall be relieved from the necessity of proving 
the payee’s endorsement, and shall be entitled to have the bene- 
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fit of such a payment on showing the endorsement purporting 
to be that of the payee.” 

A greater difficulty, however, is met as regards the person 
entitled to payment, and much doubt has existed as regards the 
legal import of the crossing of cheques, now so common a prac- 
tice among bankers. The practice itself appears to have origi- 
nated at the clearing-house, the clerks of the different bankers, 
who did business there, having been accustomed to write across 
the cheques the names of their employers so as to enable the 
clearing-house clerks to make up the accounts. Originally, the 
crossing had nothing to do with the restriction of negotiability, 
for at the time when this was done, the cheques were in the 
course of payment, or presentation for payment, and all their 
negotiability was at an end. Afterwards, it became a common 
practice to cross cheques which were not intended to go through 
the clearing-house at all with the words “ & Co.” And so by 
degrees a custom was thus introduced, that where a cheque was 
crossed, bankers generally refused to pay it to anyone except a 
banker, and if they did pay it to a person not a banker, they 
paid it at their peril, in the event of the party to whom the pay- 
ment was made not being entitled to receive it. The object of 
this was to secure the payment, not to any particular banker, 
but to a banker, in order that it might be easily traced for whose 
use the money was received. It was not intended thereby to at 
all restrict the circulation or negotiability of the cheque, but 
merely to compel the holder to present it through a quarter of 
known respectability and credit. What, however, if the name of 
a specific banker was introduced, instead of the genuine words 
“ & Co.” ? This was the point argued in a case between Coutts 
and Bellamy in 1852, which created great interest. The cheque 
in question, for a large sum, crossed “ Bank of England for 
account of Accountant-General,” was presented by and paid 
to a wrong doer. The question there was, “Did or did not 
the first crossing to the Bank of England impose a duty on 
Coutts not to pay the cheque except to the Bank of England? 
Could such a restriction be imposed at all ?’”? That was the 
point argued, and the judgment was very clear. The crossing 
of a cheque could not operate as an endorsement to the 
banker whose name was used, because it was not written 
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with any intent to transfer the property in the cheque to him, 
and it wanted the essential part of the endorsement the delivery 
of the instrument to the endorsee. The crossing in the name 
of a banker could not be equivalent to a direction by the 
holder or drawer to the drawee not to pay to the bearer, but to 
a particular person only, for then the cheque would be altered 
in a manner which would take it out of the exception of the 
Stamp Act, as the law then stood. Therefore, the crossing of 
a cheque with the name of a banker could not have the effect of 
restricting its negotiability to such banker alone, and the pay- 
ment by Coutts to others than the Bank of England was good. 
The same difficulty, however, came up in other cases also; the 
opinion of eminent lawyers differed, and so it had finally to be 
settled by statute. An Act was, therefore, passed in 1858, pro- 
viding first, that whenever a cheque shall bear across its face an 
addition or written or stamped letter of the name of any banker, 
or of the words “and Company ”’ in full or abbreviated, either 
of such additions shall have the full force of a direction to the 
bankers upon whom such draft is made, that the same is to be paid - 
only to or through some banker, and the same shall be payable 
only to or through some banker. No sooner, however, was this 
point settled than another difficulty arose, in cases where the 
cheque was crossed or re-crossed, altered, or obliterated by any 
subsequent holder. How far did such alteration affect the validity 
of the cheque? And it was enacted—Ist. “That whenever a 
cheque is crossed with the name of a banker, or with two trans- 
verse lines, with the words ‘ and Company,’ or any abbreviation, 
such crossing shall be deemed a material part of the cheque, 
and shall not be obliterated, or added to, or altered by any per- 
son whomsoever after the issuing thereof. Secondly, that 
whenever any cheque has been issued uncrossed, or be crossed 
with the words ‘and Company,’ and without the name of any 
banker, any lawful holder of such cheque, while the” same 
. YFemains so uncrossed, or crossed with the words ‘and Co.,’ 
may cross the same with the name of a banker. And 
that, in either case, the banker shall not pay such cheque to 
any other than the banker with whose name such cheque shall 
be so crossed, or if the same be crossed without a banker’s 
name, to any other than a banker. Any person obliterating 
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the crossing of a cheque, with intent to defraud, would be guilty 
of felony.”’ And for the protection of bankers, it was provided— 
“That any banker paying a cheque which does not at the time 
when it is presented for payment, plainly appear to be or to have 
been crossed, or obliterated, or altered, shall not be responsible 
or incur any liability, nor shall such payment be questioned 
unless such banker shall have acted mala fide, or been guilty of 
negligence in so paying such cheque.”’ 

To the general public the crossing of cheques may often prove 
inconvenient. For the large numbers who are not privileged 
to keep an account with a banker, it is doubtless a great trouble 
and disappointment to have a crossed cheque on hand, with no 
means to get it cashed. The larger the cheque in those cases the 
more difficult it is to give it out. But then we must remember 
that cheques are, in their essential character, payable to bearer ; 
that they are in many respects treated as bank notes for which, 
of late, they have been largely substituted; and that, like all 
other things, they are liable to be mislaid, or lost, or stolen, 
and thut they may get into the hands of persons who are not 
entitled to receive payment of them. Nov, it is a great pro- 
tection to the real owner that there should be the means of 
tracing and ascertaining for whose use the money paid on a 
cheque is received, and to whom the money actually goes. The 
puyment through a banker secures this. The mere circum- 
stance of the necessity of placing the cheque in the hands of a 
banker opposes some impediment to a fraudulent holder in 
dealing with the cheque, and making it available; and the fact 
that it would at once be traced and ascertained for whose use 
the proceeds were received, gives considerable aid in enabling 
the drawer to recover back the money in the event of his 
being entitled so to do. 

A cheque differs from a bill of exchange in another respect 
besides those noticed, in that it seems never to get stale. 
When a bill is overdue, suspicion, of necessity, is created that 
there is something wrong. Not so with a cheque. Therefore, 
a person may inadvertently take from another a stale cheque ; 
and if a man take honestly an instrument made payable to 
bearer, he has a good title to it, with whatever negligence he 
may have acted, that is consistent with the idea of his honesty. 
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The death of the drawer of the cheque is a countermand of the 
banker’s authority to pay it; but if the person to whom it is 
given receives it before the banker has notice of his death, the 
cheque cannot be recalled. Upon payment, the banker usually 
cancels the cheque, and the banker’s duty is to restore the 
cheque to the customer who has drawn it upon him, which is 
the drawer’s proof, or voucher, of the payment of the debt due 
to the payee of the cheque. A cancelled cheque may be of 
great value in evidence. 

As to the reception of cheques for cash in payment of bills 
or other credits, considerable caution should be exercised, for, 
after all, it is only a change of one fiduciary instrument for . 
another, and sometimes for one not even so good, It was, in- 
deed, the usage in London, when the drawee was a respectable 
person in trade, to give up the bill and receive his drafts; and 
it was decided, in two cases, that the banker was not guilty of 
negligence by so doing, although such cheques be afterwards 
dishonoured ; but a different rule prevails now, and both the 
drawers and indorsers would be discharged by the holder of 
the bill taking a cheque from, and delivering up the bill to, 
the acceptor, in case the cheque were not paid. A creditor has 
always a right to object to a cheque when offered as payment, 
and he should not hesitate in the choice. 

What is interesting as regards cheques, is the immensity of 
transactions performed by their means, and the force which 
certain customs of trade acquire in regulating the rights and 
duties of traders. A very large portion of our mercantile laws 
consists of the customs of trade, some general and universal, 
some particular or local. The law relating to such instru- 
ments as banking cheques, bills of exchange, and policies of 
insurance, must accommodate itself to mercantile practice. 
Legislation or jurisprudence has, in reality, but little voice in 
it. Let once merchants or mariners, stockbrokers or manufac- 
. turers, adopt any principle of practice at Lloyds, the Exchange, 
or the Clearing-house, and the courts have no alternative but 
to recognise it, and the legislature may sooner or later be com- 
pelled to sanction it with all the force of law. Nor are customs 
of trade of such limited application as parallel customs relating 
to land or civil rights, for there is in truth a widely extended 
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fellowship among merchants and bankers in the civilized world, 
and the customs and laws of the London clearing-house may be 
taken to be the customs and laws of similar centres of banking 
transactions in Hamburg and New York, Paris and Calcutta, 
wherever, in short, mutual payments are to be saad and 
economy of the currencies is to be effected. 


-— 
—_S 





ON THE LAW OF GUARANTEE. 
Tue celebrated Lavater, whose capacity for observation was 
_ very keen, and whose discrimination of character was most 
delicate, maintained that the powers and faculties of the mind 
have their representative signs in the human countenance. 
His illustrations of moods and tempers, of virtues and passions, 
faithfully reflected in the physiognomy of men of marked 
character, leave but little room to doubt that the art of dis- 
simulation cannot well conquer the behests of nature. In that 
forelead, so lofty and well proportioned, the upper part oval in 
form and somewhat receding, you read intelligence, mental 
vigour, firmness of character. Those generous, open eyes 
surely belong to a person of acute and solid understanding ; 
and those compressed, firm eyebrows indicate wisdom, percep- 
tive power, firm habit of thought. The arched nose belongs to 
one who possesses the energy to command. Those large, hand- 
some lips cannot belong to a vicious and mean man, and that 
round chin cannot fail to indicate benevolence. We are all of 
us instinctively drawing conclusions in this way for ourselves, 
with more or less confidence, and act upon them to a certain 
extent in the affairs of life, yet the attempt to class physiognomy 
as a science never succeeded. And why? Partly because a 
large proportion of men have no marked features to help us to 
form correct conclusions. Partly because, as Lavater tells us, no 
one whose person is not well formed can become a good physiog- 
nomist, the most virtuous being best able to determine on virtue, 
and one possessing the most handsome countenance being 
best able to discern the goodness, beauty, and noble traits 
of the human countenance, and not less its defects and ignoble 


properties. 
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I do not know how far bankers are governed by any such 
considerations in their dealings with the numerous applicants for 
their favour and custom, and whether a forbidding countenance 
and a frank open face find equal acceptance at their hand, let” 
only certain information reach them that either can offer ample 
securities, Yet I venture to say they would do well to heed 
the simple lessons of nature, and to listen to those promptings 
of the heart which make us instinctively reject the one, and 
draw confidently towards the other. There is, however, a much 
safer guide to the granting of credit than the looks of an 
individual, and that is the character he bears for morals, for 
frugality, for conduct. It may require much shrewdness and 
years of experience to be able to form a correct judgment of the 
evidence (often contradictory) received respecting those who seek 
credit; but if you do mind whom you trust, the chances of 
loss, though to some extent inevitable, may, in the end, not be 
very great. And far better it is to deal only with such per- 
sons whose looks, character, and, I will also add, means, can 
afford in themselves the best possible security, than accepting 
a doubtful or unsatisfactory customer, on the strength of a 
guarantee from a third party. 

Within the contract of guarantee must be included four dis- 
tinet contracts. The first of these is the ordinary guarantee 
for honesty. The Guarantee Society or the Provident Clerks’ 
Society, for instance, undertake, for a small yearly payment, to 
make good to the employer any loss by the fraud or dishonesty 
of the person employed, according to the amount specified in 
the bond. The practice of demanding security from clerks 
entering into responsible positions is reasonable, and obtains 
extensively in every branch both of commerce, banking, and 
the civil service. At the Bank of England every clerk must 
subscribe two per cent. upon the amount of his surety bond 
annually for five years, till the subscription amounts to ten 
shillings per cent., when the liability of the surety ceases. 
Next, is the ordinary guurantee of debt, by separate bond, 
or in the same bond with the debtor, by which the guarantor 
or the surety binds himself, not as principal, but as accessory 
to the principal debtor. Then there is the guarantee entered 
into by an agent, for a Delcredere commission, to repay to the 
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principal any loss which may accrue from the transaction 
he has undertaken on his account. Factors who receive and 
sell goods for foreign principals, or for parties residing at a 
distance, usually conduct their business under a Delcredere 
commission, guaranteeing the solvency of the buyers, or under- 
taking for the due payment of the price realized on sales 
effected by them. And, lastly, the French and other conti- 
nental codes recognise the “Aval,” which is a guarantee 
for the payment of a bill of exchange, sometimes inserted on 
the bill itself, but sometimes independently of the instrument ; 
a guarantee quite different, however, from the obligation con- 
tracted by the drawer, acceptor, or endorser of the bill. As in 
the case of all other contracts, no one can enter into a contract 
of guarantee unless he be within the age of majority, in the full 
exercise of his mind and powers, and free from all constraint. 
A person must be competent before he can lawfully engage 
to do anything. An infant, a married woman, an idiot, a 
person in a state of intoxication, a person acting under con- 
straint, could not contract the obligation of a guarantee. 

The law of England requires an explicit written obligation 
for a guarantee. The statute of frauds enacted that no action 
shall be brought to charge the defendant upon any special 
promise to answer for the debt, default, or miscarriage of another 
person, unless the agreement upon which such action shall be 
brought, or some memorandum shall be in writing signed by 
the party to be charged therewith, or some other person there- 
unto by him lawfully authorised. A verbal guarantee, therefore, 
is not binding. So anxious seem the courts to prevent in- 
definite arrangements being taken as guarantee, that they 
decided that the provision of the statute, that the agreement 
itself shall be in writing, implied an obligation that the 
consideration, as well as the promise, shall be stated therein. 
The legislature has, however, removed this further restriction 
by enacting, by a more recent statute, that no special promise 
to be made by any person to answer for the debt, default, or 
miscarriage of any person, being in writing, and signed by the 
party to be charged therewith, or some other person by him 
lawfully authorised, shall be deemed invalid to support the 
action, suit, or other proceeding, to charge the person by whom 
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such promise shall have been made, by reason only that the 


consideration for such promise does not appear in writing, or by ~~ 


necessary inference from a written statement. Whilst it has 
further been decided, that as in other contracts, under the 
statute of fraud, the contract itself may be collected from 
several distinct papers. 

A guaranty, being a contract by one person to be answerable 
for the payment of some debt, or the performance of some act, 
or duty, in case of the failure of another person, who is himself 
primarily responsible for the payment of such debt, or the per- 
formance of the act agreed tobe done, the first question of course, 
arises, “Has the person, really, contracted the obligation?” 
Thus a letter of introduction or recommendation, and a letter of 
guarantee are two different things. Suppose a person is 
introduced to you by a letter conceived in general terms of 
confidence or approbation of the bearer’s character, conduct, 
and credit, as one with whom it is safe to deal, you cannot say 
that the writer thereby intended to become a guarantee. 
That was a simple letter of recommendation, and it was in your 
power to make further inquiry, and to exercise sound discretion 
in the matter. If, on the other hand, the letter should refer to 
a specific transaction, and give you an assurance, that you may 
safely enter into it, then it may be construed as a guarantee of 
that particular dealing. So, when aletter of recommendation 
specifies a sum as the limit of credit to be allowed to the 
bearer, or when it applies to a transaction or dealing or course 
of dealing in which credit is necessary, and is accompanied by 
an assurance of safety, then it may be held as a guaranty. 
Generally, it is a good rule,I think, that when a representation 
is made as to the character or credit of an individual, in 
consequence of, and in answer to inquiries, the expressions 
used are to be construed largely in favour of the person making 
such representation, so as not without great difficulty to entrap 
him into guaranty. There is a wide difference between a 
representation anda guaranty. A representation is a statement 
of facts, circumstances, or information, respecting the position 
and character ofa person. A guaranty is a stipulation involving 
personal responsibility with reference to such facts of course, 
though the letter is generally construed in favour of the writer, 
o 
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it will always be construed fairly, so as to include whatever can 
be shown to have been truly intended to be covered by it. In 
the same manner there is a difference between a perfect 
guarantee and a proposal to guarantee. A letter saying— 
“‘ Gentlemen, as I understand, Messrs, A. and C, have given you 
an order for rigging, which will amount to about £4,000, I 
can assure you whatI know of their honour and probity, you 
will be perfectly safe in crediting them to that amount ; indeed, 
I have no objection to guarantee you against any loss from 
giving them this credit,’’ was not held to be a perfect and con- 
clusive guarantee. 

Bankers are often referred to for information respecting the 
solvency and responsibility of their customers, and from their 
position towards them, and the close acquaintance which they 
possess of their financial concerns, considerable weight is 
attached to any representation any banker may make. So, 
it is the usual practise among bankers to give such information 
to each other, with no intention, whatever, of contracting a 
guarantee, nor do they become responsible for such. But if 
the representation proves to be false, and the same was know- 
ingly so given, then the banker could not escape responsibility. 
Swift, a customer of the Bank, was asked to sell 
some iron of the value of £2,000 or £3,000 to Sir W. 
R And, at his request, the manager of the Shef- 
field Bank wrote to the manager of the Gloucestershire 
Banking Company as follows: “Sir, I shall be much obliged 
by the favour of your opinion, in confidence, of the respecta- 
bility and standing of Sir W.R Bart., M.P. for Norwich, 
and whether you consider him responsible to the extent of 
£50,000. I am, sir, yours, faithfully, H. I. Wells, Manager.’ 
To that letter the manager of the Sheffield Bank answered. 
“Gentlemen, I am in receipt of your favour of the 8th inst. 
and beg to say in reply that Sir W. R- , Bart, M.P. for 
Norwich, is the Lord of the Manor of Charlton Kings, near this 
town, with a rent roll, I am told, of over £7,000 per annum, 
the receipt of which is in his own hands, and has large 
expectancies, and I do not believe he would incur the liability 
you name unless he was certain to meet the engagement. I 
am, gentlemen, yours fuithfully, J. B. Goddard, Manager.” 
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Upon the representation contained in this letter, an action was 
instituted against the Gloucestershire Banking Company, by 
Swift, the plaintiff alleging that the letter contained a mis- 
representation, by which he was injured, and the jury having 
found, as a fact, that the representation was false to the 
knowledge of the manager of the Gloucestershire Bank, that 
bank was made liable for the loss. The Gloucestershire Bank 
endeavoured to escape from their liability by pleading that the 
manager had acted on his own responsibility, but the court 
decided otherwise. 

That a contract of guaranty may be valid, it must be given on 
the knowledge of facts in themselves true, for fraud vitiates 
any contract. Let the guaranty be obtained by any fraudulent 
and undue concealment of material facts within the knowledge 
of the party insured, material to be made known to the 
guarantee, and the contract is null and void. In a case on the 
subject, Mr. Justice Blackburn said, “When the creditor 
describes to the proposed sureties the transaction proposed to be 
guaranteed, as in general a creditor does, that description 
amounts to a representation, or at least is evidence of a 
representation, that there is nothing in the transaction that 
might not naturally be expected to take place between the 
parties to a transaction such as I have described, that is, whether 
there be a contract between the debtor and creditor to the 
effect that his position shall be different from that which the 
surety might naturally expect. And if a representation to this 
effect is made to the intended surety by one who knows that 
there is something not naturally to be expected to take place 
between the parties to the transaction, and that this is unknown 
to the person to whom he makes the representation, and that if it 
were known to him he would not enter into the contract of 
suretyship, I think it is evidence of a fraudulent representation 
on his part.” In another case, where the security was given for 
the good behaviour of a bank agent, it was held, that an 
allegation that the bank knew that the principal had mis 
conducted himself at his office, and that this fact was concealed 
from the sureties, ought to be admitted as a valid plea aguinst 
the guarantee, for it was not to be expected that a bank would 
continue in their service an agent who had already, by breach 
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of trust, ran into their debt, and the application for security 
amounted to holding him forth to the sureties as a trustworthy 
person. Thus, if a creditor, in the full knowledge of the in- 
solvency of his debtor, were to require him to find security for 
his debt, and were to conceal the knowledge of the insolvency 
from the guarantor with whom he had been in communication 
on the subject of his undertaking the obligation, the latter would 
not be bound to the creditor in consequence of the fraud 
practised by the creditor in concealing his knowledge of this 
insolvency. In all contracts, good faith is required ; and where 
one of the parties has acted unfairly to the other, and induced 
him to enter into a contract which he would not have done had 
all the facts been honestly disclosed, no binding obligation will 
be thereby created. 

A guarantee may refer to a single transaction or to a course 
of dealing, and whether or not the contract is for a continuing 
guarantee is to be gathered from the document itself, and 
according to the intention of the parties as expressed by the 
language employed in the instrument, the meaning of which 
must be understood with reference to the state of things which 
was existing at the time the guarantee was given. How long a 
guarantee is to last when construed as a continuing one, must 
also result from the document itself, and if that is silent it will 
continue until the defendant have given the plaintiff notice to 
the contrary. Suppose a merchant asks a banker to open a 
credit in favour of a person, his responsibility would continue 
upon it so long as the credit has not been revoked, or the time 
has not expired, if any, for which the credit was given, and it 
would make no difference if transactions of even a larger 
amount should take place between the banker and the party, 
during which the original debt had again and again been repaid, 
and other debts contracted. In such a case the surety could not 
plead that the guaranteed debt had been paid, and that a 
new one had been created for which he was not responsible. A 
guarantee for an open credit differs in this very respect from a 
guarantee for a single debt, though, of course, if it be proved 
that, in the interval, the accounts between the parties had once 
been closed, the surety would not be held liable for debts 
subsequently contracted on a new series of transactions. 
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Messrs. Russell and Company, being desirous of opening an 
account with the Union Bank, and the bank being desirous to 
have security, the following guarantee was given by Messrs, 
Black and Scholefield. “In consideration of the Union Sank 
of London agreeing to advance, and advancing to the firm of 
Messrs. Russell and Company any sum or sums of money they 
may require during the next eighteen months, not exceeding in 
the whole the sum of £1,000, we hereby jointly and severally 
guarantee the payment of any such sum as may be owing to the 
said bank at the expiration of the said period of eighteen 
months, and undertake to pay the same on demand in the 
event of Messrs. Russell and Company making default in the 
payment of the same.’ The bank credited Russell and 
Company with £1,000, and a running account continued for 
eighteen months, during which time the balance against Russell 
and Company at times exceeded £1,000, and moneys were paid 
in by them from time to time exceeding £1,000, the result 
being eventually a balance exceeding that sum against Russell 
andCompany. An action was then brought on the guarantee, 
against Messrs. Black and Scholefield, and both parties were 
held liable to refund the amount due up to £1,000. 

The continuance of a guarantee will always depend on the 
circumstances under which it was given. If I guarantee a 
person’s conduct in the discharge of one office, it will not 
follow that I guarantee him in the discharge of another. If 
I expressly limit my responsibility for one year, I am not 
bound for the same party at any subsequent time. But if I 
become surety for one so long as he holds an office without 
fixing any period of employment, then my engagement will 
continue so long as the employment lasts. 

Where a guarantee is given toa firm, the presumption of 
law is that it shall continue so long only as the firm assume no 
change, or that a continuing security will remain in force only 
while the firm lasted as it was. A guarantee given to a firm con- 
sisting of three partners would be determined by the retirement 
of one of them. A guarantee of moneys advanced by a firm, 
consisting of certain persons, would not extend to a new firm 
in which another person was introduced as a partner. Upona 
guarantee given to a banking house consisting of several part- 
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ners for the repayment of such bills drawn upon them. by one 
of their customers as the bank might honour, and any advances 
the bank might make to the same customer within a certain 
time, was held to be no longer in force upon the death of one 
of the partners in the bank before the expiration of the time to 
which the guarantee was expressed to extend. The law on 
this subject has been strengthened by a recent statute, which 
provided that no promise to answer to the debt, default, or 
miscarriage of another, made to a firm consisting of two or more 
persons, or to a single person trading under the name of a 
firm, and no promise to answer for the debt, default or miscar- 
riage of a firm consisting of two or more persons, or of a single 
person trading under the name of the firm, shall be binding 
on the person making such promise in respect of anything done, 
or omitted to be done, after a change shall have taken place in 
anyone or more of the persons constituting the firm, or in the 
person trading under the name of a firm, unless the intention 
of the parties that such promise shall continue to be binding, 
notwithstanding such change, shall appear either by express 
stipulation or by necessary implication from the nature of the 
firm, or otherwise. Since this statute passed, a case came before 
the court where three persons carried on the business of ship- 
builders, under the name of G. W.and W.J. Hall. No person 
of that name had been in the partnership for some time, and 
the plaintiff and defendant, being both aware of the constitu- 
tion of the partnership, the defendant gave the plaintiff, Mr. 
Backhouse, a banker of Sunderland, the following guarantee :— 
“In consideration that you have, at my instance and request, 
consented to open an account with the firm of G. W.and W. J. 
Hall, shipbuilders, I hereby guarantee the payment to you of 
the moneys that at any time may become due not exceeding 
£5,000.” On the question whether the guarantee was still sub- 
sisting after the death of W. J. Hall, it was held that the 
guarantee ceased on the death of one of the partners as a con- 
trary intention did not appear by express stipulation, or by 
necessary implication from the nature of the firm or other- 
wise. 

The obligation of the guarantor being not direct, but subsi- 
diary or accessory to that of the principal debtor, the guarantor 
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agreeing to satisfy the obligation of the debtor, if the debtor does 
not do it himself, it is the duty of the creditor first to use his 
endeavours to get the payment from the debtor. The liability of 
the guarantor would in fact cease if the creditor should give 
further time to the debtor, or where there is any improper deal- 
ing between the creditor and the debtor, or where no applica- 
tion is made to the debtor for the amount guaranteed, for the 
law exacts from the party holding a guarantee a certain degree 
of diligence in calling upon the principal debtor. It ceases also 
by the non-performance by the creditor of his express or implied 
engagements with the surety. But the mere neglect, or for- 
bearance, or an omission on the part of the creditor to press the 
debtor, and sue him for the money as soon as it becomes due, 
without any suspension of the usual remedies, will not discharge 
the surety. The general rule is, that the creditor must act fairly 
to the guarantor, and must not subject him to any additional 
risk beyond what he has agreed to undertake. Of course, if the 
creditor voluntarily discharges the principal debtor without any 
qualification, the accessory engagement of the guarantor would 
be at an end at once. By payment of the amount guaranteed 
the security enters into all the rights of the creditor against 
the debtor. Every person, who, being surety for the debt or 
duty of another, or being liable with another for any debt or 
duty, is made to pay such debt or perform such duty, becomes 
entitled to have assigned to him or to a trustee for him, every 
judgment, specialty, or other security, which may be held by 
the creditor, in respect of such debt or duty, whether such judg- 
ment, specialty, or other security, may or may not be deemed 
at law to have been satisfied by the payment of the debt, or the 
performance of the duty, and such person becomes entitled to 
enter in the place of the creditor, and to sue in the name of 
the creditor, in any action or other proceedings at law, or in 
equity, in order to obtain from the principal debtor, or any 
co-surety, co-contractor, or co-debtor, as the case may be, in- 
demnification for the advances made and loss sustained by 
the person who may have so paid such debt or performed 
such duty, and such payment or performance so made by such 
surety is not pleadable in law of any such action or other pro- 
ceedings by him. Provided that no co-surety, co-contractor, 
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or co-debtor is entitled to recover from any other co-surety, co- 
contractor, or co-debtor, by such means, more than the just pro- 
portion to which, as between these parties themselves, such last- 
mentioned persons shall be justly liable. 

The rights of the surety against the principal debtor consists 
in the right to recover the amount which he has paid, including 
of course interest and any cost he may have incurred in defend- 
ing an action. As for the construction of the contract, it is 
just necessary to add to what we have already seen, that though 
no one will be made a surety against his will as expressed 
in the words he used, all the words so used are taken strictly. 
As a general rule I may say the contract of guarantee is always 
liberally construed, and the courts give full weight to the con- 
sideration that letters of guarantee being commercial instru- 
ments generally drawn up by merchants in brief language, 
some in artificial, and often loose in their structure and form, 
and to construe the words of such instruments with a nice and 
technical care, would not only defeat the intention of the parties, 
but render them too unsafe a basis to rely on for the extensive 
credits so often sought in the present active business of com- 
merce throughout the world. 

The contract of guarantee like the contract of insurance may 
be a useful one—it facilitates transactions of trade—it enlarges 
credit-—it often opens a career of usefulness to persons other- 
wise unknown—it may operate advantageously wherever you 
must exercise trust ; yet with all this, addressing myself, in con- 
clusion, to you, as men of business, may I say in the most direct 
and earnest manner possible, do not lightly and inconsider- 
ately become responsible for any one. Friendship, relation- 
ship, business considerations, may often tempt. you to become 
a guarantee for another. Resist, I pray you, any such tempta- 
tions. Assume no obligation for any one, on any consideration. 
Benotdeceivedin putting your name on a bill for the accommoda- 
tion of any one, be he the nearest friend or relative. Remember 
the wise maxims of Solomon, “ My son, if thou be surety for 
thy friend, thou hast stricken thy hands with a stranger, thou 
art snared with the words of thy mouth, thou art taken with 
the words of thy mouth.” “He that is surety for a stranger 
shall smart for it, and he that hateth suretyship is sure.” 





